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DIRECT EXAMINATION 
* * * 

BY MR. EDGAR J. GOODRICH: 

Q. You are in the jewelry business? 

* * * 

15 A. Yes, sir. 

* * * 

THE COURT: Ask him if they have property there on 
which there is no dispute, which he owns. 

16 BY MR. EDGAR J. GOODRICH: 

Q. Will you answer that question? 

A. Yes, sir, we do. 

Q. Have you made tax returns and paid taxes on such property? 
A. Yes, we have. 

Q. What other property is there in your shop from time to 
time, Mr. King? 

A. There is property from memorandum, from firms, 
mostly from New York. We get merchandise on memorandum to 
show customers. Also, we have some that we hold on to awhile. 

Q. You say firms in New York. What kind of firms? 

A. Jewelry firms. 

* * * 


BY MR. GOODRICH: 
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Q. These firms in New York are manufacturers or dealers? 
A. Yes, sir. 

♦ * | * 

• I 

18 Q. Mr. King, you have examined these memos that I have 

in my hand. Are these all memos received by you in the regular 
course of business during the time here involved? 

A. Yes, sir. 

♦ * * 

19 MR. EDGAR J. GOODRICH: We will have the witness ex- 

! 

plain any writings put on there by his firm. I am offering the memos 
to show exactly the type of memorandums and restrictions and 
terms upon which the jewelry was sent. 

! 

THE COURT: For that purpose they will be received. Any 
other information on it will have to be explained^ otherwise it will 
be ignored. 

MR. DONNELLA: That is agreeable. j 

* * * 

I 

20 BY MR. EDGAR J. GOODRICH: 

Q. Mr. King, what class of merchandise does Bartz & 

King handle? 

A. We handle a fine line of merchandise. 

Q. What kind of a business do you do? By tliat I mean 
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do you do an installment sales business? 

A. No, sir. 

Q. What type of clientele do you have? 

A. Would you like me to name some? We have a very fine 
clientele. 

* * * 

21 A. (Continuing) We handle real merchandise, fine 

i 

merchandise, no imitations at all. Solid Gold and silver, and 
diamond merchandise. 

* * * 

Q. Will you tell the Court just what you do if a customer 
comes in and says he is looking for a pair of diamond ear rings 
or some important jewel? 

A. There is a good chance that we won't have a good 
selection in stock, but we ask him if we can't order some for him, 
and we immediately phone two or three factories and get a 
selection. Sometimes the customer doesn't come in for a week or 
ten days and lots of times they don't buy them at all. Then we 
return them. 

THE COUHT:. From whom would you get them? 

THE WITNESS: If it is a diamond piece we would get it 
from William Lowe or — 
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THE COURT: Would you get it from some of these 

I 

companies that you have mentioned? 


THE WITNESS: Yes, sir. 


THE COURT: Do you call them up and ask them to send it 

I 

to you? 

THE WITNESS: If it is a hurry call we phone. If we have 

| 

time we write them. 

! 

THE COURT: Do they send down one? 

22 THE WITNESS: They will send a selection of things, the 

T 

best selection they have. 

THE COURT: With the memorandum that you have here? 
THE WITNESS: Yes, sir. It comes along with it. 


BY MR. EDGAR J. GOODRICH: j 

Q. So these diamonds come down under a memorandum 
similar to these in this Exhibit A? 

j 

A. Yes, sir. 

i 

Q. Then what do you do, Mr. King? I 

i 

l 

A. Then we phone the customer and try to get them in to 
show them the selection we have. 

Q.. Suppose the customer does not make a selection out 

| 

of the display you have? 

A. In that case we usually hold them a few days and try 
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to sell them to someone else, and then return them. 

Q. Can you give us a specific example? For instance, 

23 I remind you that one time I brought in a former Congress¬ 
man and introduced him to you, I believe? 

A. That is very true. 

Q. Did you have any dealings with him? 

A. Yes, I (fid. 

Q. Will you describe to the Court just what happened.. 

there? 

A. He was interested in a fine cultured pearl necklace for 
his wife. If I remember correctly, it was sometime in the late 
fall. They were going away. I did get a selection to show him. 

He liked one very much, so I held it for three or four months 
while they were away. He asked me to hold it. They came back 
and they had decided on something somewhere else. Then I 
returned the necklace. 

Q. Did you make a sale to him at all? 

A. No, sir; I did not. 

Q. Were these necklaces sent down to you from New York 
at your request? 

A. Yes, sir; sent down on memorandum. 

Q. Under one of these memos? 


i 
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A. Yes, sir. 

Q. How do you keep track of the merchandise you have in 
your hands from time to time, sent to you under these memos? 

A. We immediately enter it in our book, and give it a 

24 number, a stock number. 

* * * 

25 BY MR EDGAR J. GOODRICH: 

Q. The first one on top, Exhibit 1-A. Was this notation in 
ink put on in your shop? 

I 

I 

A. Yes, sir. 

i / 

Q. What does that mean? 

A. That means the merchandise was returned. We mailed 
it back to them on February 19, 1955. 

Q. Is that a signature? 

A. That is one of our clerks, Thomas. Hejhandled the 

* i 

transaction. 

Q. What does that mean respecting this whole memorandum? 

I 

. 

A. That is the whole thing, completely returned. 

Q. No sale? 

A. No sale. 

i 

i 

♦ * * 

i 

... •• 

27 MR. DONNELLA: Is that the regular method of handling 
those so-called memos? 
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THE WITNESS: Yes, sir. 

: 

BCR. DONNELLA: In other words, you mark your copy with 
what was returned and what was sold? 

THE WITNESS: Yes, sir. . Either on the bill or entry 
in the book, one or the other. We have a complete record. 

THE COURT: Was it made in the usual course of business, 
those memorandums? 

i 

THE WITNESS: Yes, sir, these in the usual course. 

BCR. DONNE LLA: I notice that some of thftge had to do 
with say 1955. Do I understand all of your questions relating to 
what you have testified so far refer to those three years as 

28 well as to the present? In other words, has your 
procedure changed? 

THE WITNESS: No. The same procedure. 

* * * 

(Petitioner's Exhibit 2 
was marked for identi¬ 
fication. ) 

THE COURT: Do you offer it in evidence? 

BCR. EDGAR J. GOODRICH: I haven't identified it. 

BY BCR. EDGAR J. GOODRICH: 

Q. Will you fell the Court what this is? 

29 A. This is a recording book of our merchandise. 
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Q. You record your merchandise received, sold, or re¬ 
turned in this book? 

. j 

A. Yes, sir. 

Q. And that is done in the regular course of business? 

A. Yes, sir. 

. i 

* * j * 

BY MR. EDGAR J. GOODRICH: 

Q. Let's take exhibit 1-B. 

A. That is recorded on page 3 — HH-3. Tl^e factory's 
number would be 2008-13. 

Q. That checks with exhibit 1-B. Go ahead. 

A. Pair of aquamarine earrings. The invoice number is 
8140. And the cost is 50. Retail was $110. It was returned on 

I 

January 27, 1953. 

♦ * * 

31 BY MR. EDGAR J. GOODRICH: j 

i 

Q. Mr. King, are all the items covered by memos — 

A. Oh, yes. 

Q. (Continuing) — during the period involved here, entered 
in that book? 

A. Yes, sir. 

. 

Q. And the disposition of the items is entered in that book also? 

* 

I 
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A. Yes, sir. 

Q. So that your complete business done on memorandum 
32 is contained during the years here involved in this book, 
exhibit 2? 

A. That is correct. 

* * * 

36 BY MR. EDGAR J. GOODRICH: 

i * 

Q. Mr. King, tell the Court a little bit about the position 
you are in with respect to your supplier, as to the disposition 
of any of these items sent to you on memo. 

A. It is almost a necessary thing for us to have th^t 

• * 

merchandise because we can't afford to buy them. We are 
operating in a rather high class establishment. I might say that 
is the custom all over of most jewelers. Not necessarily the 

37 same operation we have, but they all can get consigned 
merchandise on special calls and so forth. 

Q. From your experience would you say that is general 
in the jewelry business? 

A. That is true; yes, sir.- 

Q. What I am getting at is the control of this merchandise 
while it is in your hands. Who has the say as to how long you 

shall keep it, where you shall send it, or what you rfiap do with 

• • 

\. 


A. The people 'who send the memo have control over it. 
They can tell us what to do with it, to return it or 

4c 4c | 4c 

* 

38 Q. What I am getting at is this: Let's turn to Exhibit 1-J. 
Is this your writing in red pencil? 

I 

A. No, sir. That is not. That came in, a notation, 
on the bill from the factory. 

Q. Will you explain exhibit 1-J, and tell the Court just 
what it means, diamond bracelet and all those notations? 

A. Apparently we had a call for a straight-line bracelet. 

i 

That is a straight line diamond bracelet. We had nothing in stock 
so we phoned for it. The factory at the time had nothing which we 

i 

wanted. So they sent this notation along. 

THE COURT: Let's read the notation. | 

i 

THE WITNESS: "This bracelet will be sent you by 
Bigelow & Kennard Company" — 

* 4c | 4c 

THE WITNESS: (Continuing) "of Boston. Please advise 
when you receive it. Thank you. " 

That didn't come from the factory. They apparently phoned 
Bigelow & Kennard and told them that we had a call for a bracelet 
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and to send that bracelet to ns. That bracelet is still their 

39 property. Bigelow & Kennard probably had it on call as 
we had. 

* * * 

BY MR. EDGAR, J., GOODRICH: 

* * * 

Q. Does it ever occur that William Lowe or one of your 
other suppliers would order Bartz & King to supply an item to 
some other firm in similar manner as the Bigelow firm sent this 
diamond bracelet to you? 

A. Yes, sir. 

Q. Can you give us an instance of that? 

A. Well, xfcany times we get the same notation from 

'y 

Lowe or Heyman, asking us to send it to Texas, some firm 

40 in Texas, or California, or Philadelphia, or wherever the 
case might be. 

Q. You say a notation. Do they instruct you? What form 
of instructions do they give you? 

A. They write us a letter about it. For instance, their 
bracelet number so and so, whatever it might be, please send 
to Bigelow & Kennard, or to the West'Coast, or wherever the 
case might be. 
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Q. When you receive such instruction what do you do? 

A. We immediately send it on with no notation of all ia the 
package. We write them a letter saying that Lowe will write them 

i 

about this bracelet. 

Q. Let's say you send a bracelet to Neiman Marcus in 
Texas on instructions from Lowe? 

i 

A. That is right. 

Q. Does Bartz & King bill Neiman Marcus for that 
bracelet? 


A. No, sir. We have nothing to do with that. 

Q. Where does the Neiman Marcus bill come from? 

A. That bill will come direct from William Lowe. 

Q. Is such an instruction an unusual occurrence with respect 
to the memorandum? 

A. No. It is very common. 

* * * 

I 


41 In Exhibit 1-J you testified that you asked Lowe for a 
diamond bracelet, and Lowe responded that the bracelet would come 
to you from Bigelow? 

i 

A. That is true. 


Q. And you testified that frequently, not unusually, you 
get instructions to forward some item you hold on memo to some 
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other firm elsewhere, out of the District? 

A. Yes, sir. 

Q. 1 am asking whether it is unusual for you to get such 
orders from the supplier? 

A. Oh, no. It is very common. 

Q. It is a routine matter? 

A. Yes, sir. 

Q. Does it happen with some frequency or not? 

A. Yes, indeed. It happens quite frequently. 

Q. Still on the matter of control of the memo items, Mr. 
King, how long are you allowed to hold such items? 

A. It all depends. . Sometimes we can hold them a week or 
sometimes 30 days. If they have a call from another firm, they 
probably want us to either send it back to them or send it direct 
42 to the other firm. 

Q. Suppose you get a call from Lowe, "Return us a diamond 
bracelet number so and so immediately. M Do you feel compelled 
to do so? 

A. Oh, yes. Absolutely. That is what we do. 

Q. Do you always follow such instructions? 

A. Yes, sir. We do. 

Q. Does Bartz & King in fact have anything to say as to 




how long it shall keep any item sent it under memo? 

I 

j 

A. No, sir. | 

i 

_ I 

Q. Who controls that time? 

A. The factory, the owner of it controls that. 
Q. The supplier, as we have been calling him? 
A. Yes, sir. 


CROSS-EXAMINATION 


BY MR. DONNELLA: 


Q. Mr. King, as I understand it, all of your testimony 

| 

here that you have given iq> to this time applies to these three 

i 

years which we have in question? 

A. That is right, sir. 

Q. I further understood you to say that yourj procedure 

| 

has been the same throughout thafrperiod. Is that correct? 

j 

In other words, it is the same now as it was then, so we can talk 

i 

i 

in the present tense. 

. A. Yes, that is true. 

. • i 

Q. Let me ask you this: What is the physical setup of your 

i 

i 

store, sir? 

A. Our own stock, we own possibly 25 percept of the 
stock. That is, merchandise that we bought over a period of time. 


Unsv-to-; V- . 
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The other 75 percent is more or less from suppliers. 

Q. With reference to your story, how do you display 
your stock? 

A. We display it in cases 
* * * 

44 Q. What are these cases? Glass-lined cases? 

A. Glass cases. 

. Q. I haven't seen your store. 

A. It is more or less a table case. 

Q. With a glass top? 

A. Tes. 

Q. Are there locks on the cases? 

A. Yes, sir. . Everything is locked. 

Q. You put in these cases, do you not, the merchandise 
which you own, which you have purchased for sale? 

A. Oh, yes. 

Q. As well as this, we will call it for lack of a better word, 
consigned merchandise? 

A. Yes. 

Q. And you estimate that of the entire amount of stock 
what you have an display in your store, possibly 25 percent ofit 
belongs to you? 


• . 


A. That is right. ; , 

» 

I 

. Q. Are there any signs on any of the merchandise, this 
consigned merchandise, which indicate that it is not yours? 

I 

45 That is, to the customer coming in? 

A. No, sir. 

Q. In other words, it is displayed along with your own 
merchandise? 

A. That is right. It is all combined. 

Q. On exhibit 3, Petitioner's exhibit 3, you have as 
one of your suppliers Movado — M-o-v-a-d-o? 

A. Yes, sir; a watch company. j 

Q. Is the principal thing that they supply you watches? 

A. Yes, they do. That is all they have is watches. 

Q. Is their arrangement by memo the same as the others? 
A. Pretty much the same all throughout. 

Q. As to the control which they have over the material 
which they ship you, that is just watches such as w^ see in any 

jewelry store, is it not? 

' 

A. Yes. 

Q. A person coming into the store and looking over 
your exhibit of watches would not know that it belongs to the 
Movado Company, would it? i 


A. No. Other than the name is on the dial of every watch. 
Q_ Just as Hamilton is on the Hamilton watch and Bulova 
and so on? 

46 A. Yes. 

Q. A person coming in to purchase one of these watches, 
you could sell it to them, could you not? In fact, you do sell it 
to them, do you not? 

A. Oh, yes. 

Q. Do you have to get permission from anyone to sell it 
to them? 

A. We usually call the factory and ask them for a straight 
bill on that particular item. 

At what point? 

A. When the watch is sold. 

% 

Q. After it is sold? 

\ 

A. Yes. 

O. But so far as the customer is concerned you have a 

§ 

watch in stock which you have sold to them? 

A. That is true. 

Q. I believe you testified that in a number of cases you 
would have merchandise which was sent down here which you 
might keep for a week or for a month or for a longer period? 
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i 


A. That is true. 

Q. Wouldn't the length of time which you kept a given 
piece of merchandise depend somewhat on the nature of the 
merchandise itself? 

i 

j 

A. I think the length of time, sir, would be f- for 

47 instance, if the factory had a call for that particular item, 
they would probably ask us to return it. And maybe later on they 

I 

would supply us with something else to — j 

Q. Would you say, sir, as an average, that you have, of 
your entire stock, at least 75 percent of it on this consigned or 
memo basis? 

i 

i 

A. Approximately, yes. 

Q. While it might change you would still have that ratio 
to your own goods in the store? 

i 

i 

l 

A. It is hard to say, but it does fluctuate. 

Q. It would be more or less? 

A. More or less the same. 

* . i • * | •* 

48 BY MR. DONNELLA: 

Q. Mr. King, I understood you on direct examination to 
say that this method of your operation with reference to consigned 
or memo goods was in order to give you a stock which you could 
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not otherwise afford? 

A. That is true. 

Q. And you did also testify that you treat all of this 
consigned merchandise in the same way, did you not? 

A. Yes, sir. 

♦ * * 

BY MR. DONNELLA: 

Q. I also understood you to say that in the event that you 
had made a special selection or request from the supplier for a 
given piece of merchandise, that if the customer did not want that 
particular piece of merchandise you attempted to sell it to others? 

A. That is true. We keep it on display as long as we can. 

Q. In the event you either returned a given piece of 
merchandise or a given group of items, the supplier gave you 
other merchandise to put on display? 

A. Well, if he doesn't then we usually ask for it, 

49 because we have to keep our stock up to a certain point 
to make it attractive for people. We like to keep it in good shape. 

Q. Do I understand then that in some cases the supply 
is sent by your supplier, and sometimes upon your specific 
request for particular items? 

A. . For special calls, yes. . For instance, if we have — 
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we have very often a customer come in, possibly -4 not very 

I 

often but not as often as we would like — for a diamond necklace, 
for his wife maybe for an anniversary. Of course We don't 

i 

j 

usually have that in stock. In that case we usually phone maybe 
Lowe and also phone Heyman and get a selection. We may have 
four or five diamond necklaces. I think you yourself if you were 

j 

going to buy your wife a diamond necklace would want to see 
several. 

* * * 

REDIRECT EXAMINATION 
BY MR. EDGAR J. GOODRICH: 

Q. Why couldn't you afford to put this 

stock? 

A. Because we don't have that kind of money. We just 
simply can't buy it. 

50 Q. What kind of merchandise is it? 

A. It is very expensive merchandise. It can sell for 

» i 

fifteen, twenty, or thirty thousand dollars. 

Q. In the case of a diamond necklace that you have just 
mentioned, that you might get four, five or six to display to a 
customer on request, would you put those six diamoxid necklaces 

I 

in your stock out in your show cases? 
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A.. No. We would always keep them in the safe, show 
them on appointment. 

Q. I ask that because I think in response to one of Mr. 
Donnella's questions you put all this memorandum merchandise 
in stock? 

A. Oh, no, no, not of that type. If we didn't make a sale 
on that we would probably call a number of people that might be 

i — 

interested and try to interest them in the necklace before we 
return it. That is a big part of our business, to try to keep that 
business from going to New York. 

Q. You say you would call a number of people. What 
list do you use for customers, for clients? 

A. We use about roughly 75 percent of the social register 

people that we do business with, and high government people. 

* * * 

52 THE COURT: I get the impression from you that the time 
that you are allowed to keep this material varies? 

THE WITNESS: That is true. 

THE COURT: • And you tell me, and I understood you to 
say, that it was generally a week, but that sometimes they would 
let you keep it as long as a month. .Am I correct? 

THE WITNESS: Yes, sir; that is true. 


53 
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THE COURT: I take it from that that the month duration 
is somewhat unusual? 

| 

THE WITNESS: No, sir. 

i 

THE COURT: What do you mean by the answer that they 

i 

! 

would allow you to keep:it generally a week and sometimes a 
month? I 

i 

THE WITNESS: If I might say, I think it depends on the 

I 

i 

factory. H they are busy with other calls and doing a lot of business, 
if the business has a lull they figure it is as much — 

THE COURT: How long do they allow you to keep it? 

THE WITNESS: There is no specific time, j 

I 

THE COURT: You had some time in your mind when you 

l 

said in most cases you had it for a week and sometimes you kept 
it for a month? 

i 

THE WITNESS: Yes. That is on special calls. We will 
order a selection of things for a customer. 

THE COURT: That is not very good. You are evading my 

i 

I 

question. I am asking you now, how long in most instances are 

I 

you permitted to keep the material, the jewelry that is sent to 
you on memo? 

THE WITNESS: As I say there is no set limit. We keep 
it as long as we can. 
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THE COURT: Do you keep it a year? 

54 THE WITNESS: We very seldom have anything a year. 

THE COURT: Do you keep it six months? 

THE WITNESS: Possibly some pieces we have had six 

months, but it is in and out most of the time. 

* * * 

55 RECROSS EXAMINATION 

THE COURT: Mr. King, I notice that in the form of memo 
in the petition it reads as follows: T1 The goods described and 
valued as below are delivered to you for examination and inspection 
only and are the property of" — and then in parentheses is the 
name of the supplier — "and subject to their order and shall be 
returned to them on demand. . Such merchandise until returned to 
them and actually received are at your risk from all hazards. 

No right or power is given to you to sell, pledge, hypothecate, 

56 or otherwise dispose of this merchandise regardless of 
prior transactions. A sale of this merchandise can only be 
effected and title will pass only if, as, and when the said" — 
and then parentheses, name of supplier — "shall agree to such 
sale and a bill of sale rendered therefor." 

Is that the way you carry on your business? 

THE WITNESS: Well, no, we don't follow that 100 percent. 
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sir. If we have an opportunity to sell the merchandise we sell it. 
THE COURT: That doesn't mean anything, does it? 

j 

This provision inJharethat you can't sell it, and that ^ou can’t 

j 

sell it until they give you permission to sell it? 

THE WITNESS: No, sir. | 

THE COURT: In other words, if I came in a£d I saw a 
diamond necklace, or a watch, and I wanted it, you would sell 

it to me? 

, * 

/• 

THE WITNESS: Yes, sir. 

THE COURT: And you wouldn’t get their permission? 

I 

j 

THE WITNESS: No, sir. We would immediately ask them 
to send us a straight bill for it. 

THE COURT: Do you know what the purpose is of putting 
that in there? 

i 

THE WITNESS: No, sir, I don't. Other than that it is 
their merchandise. I suppose if we should run away with it, 

i 

57 something like that, it is for their own protection, I 
imagine. 

THE COURT: But you don't follow that? 

THE WITNESS: Not to that point where it has to be sold, 

| 

has to get their permission to sell it. We do of course sell it. 

: THE COURT: Suppose I came in and saw a watch and I 
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said I would like to have that watch. It is $37. 50. I don't 
suppose you would sell a watch in your place for $37.50. Let's 
suppose that you fell off one day and decided to sell one at that 
price. As soon as I say I want it, you must have some mental 
operation that you are going to let me have it, don't you? 

THE WITNESS: Oh, yes. 

THE COURT: Don't you think you open it then? 

THE WITNESS: Immediately, as I say, we ask for a 
straight bill and it becomes our property. 

THE COURT: You don't ask for it before you turn it 
over to me ? 

THE WITNESS: No. 

THE COURT: You must think you own it, don't you? 

THE WITNESS: In the course of the day we would ask for 
the straight bill. 

THE COURT: Don't you think that you own it and sell it 
to me? You are not selling if an account of the customer, 

58 I mean the manufacturer in Boston or New York, are you? 

THE WITNESS: No, sir. 

THE COURT: You are selling it for your own account? 

THE WITNESS: That is right. 

THE COURT: And you don't account to them for anything 
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except the purchase price that you paid them? 

THE WITNESS: That is true. 

THE COURT: You get no commission for selling, do you? 

w i 

THE WITNESS: No, sir. 

j 

THE COURT: And everything above that purchase price 

.1 

belongs to you? 

THE WITNESS: Yes, sir, which of course includes the 

I 

excise tax. 

THE COURT: When you had this robbery dicj you have 
insurance on this? 

THE WITNESS: Yes, sir. 

THE COURT: Whose insurance company paid it? 

THE WITNESS: J. Blaise de Sibour. 

THE COURT: Was it the insurance company! of the 

I 

manufacturer or yours? 

THE WITNESS: It was ours. 

| 

THE COURT: Why did your insurance company pay for a 
loss on property that belonged to somebody else? 

THE WITNESS: Because according to the contract we 
assume all risk. 

i 

i 

i 

59 THE COURT: You say that contract doesn't mean 
anything. You said they don't live up to it. 

I 

i 

i 

i 

i 
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THE WITNESS: It would be impossible to ~ if you came 
In for a watch — for me to call the factory and ask them if I 
could sell it. 

THE COURT: It isn’t impossible. 

THE WITNESS: You wouldn’t want to wait for that. 

THE COURT: If people write things in a contract, then it 
isn’t impossible to carry it out. They must have had something 
in mind. 

THE WITNESS: I don’t know why that clause is in there. 
THE COURT: You have been in business a long time. 

When you read it the first time what did you think they meant by 
it? 

THE WITNESS: I never gave it a thought. 

* • 

* * * 

64 REDIRECT EXAMINATION 

BY MR. EDGAR J. GOODRICH: 

Q. Do you understand what the Judge has been saying 

here? 

A. Yes, sir. 

Q. Tell him whether the specific calls for diamond 
necklaces, for pearls, for any particular customer, are frequent 
or infrequent, and how your stock is kept up. Is it at your 
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request or do these suppliers automatically send alpng stuff? 

I think that is what the Court has in mind. 

A. No. We try to keep it up our sieves. It is like, I 
might say, going in to a clothing store. If there ar$ only a few 
suits of clothes in there — 

THE COURT: I understand. You don’t quite understand 
the question. Let’s take the 75 percent of your display. That 
hasn’t been ordered because some particular client wanted it, 
was it? 

THE WITNESS: No, but we have to make a good showing. 

! 

THE COURT: I understand that. You have to keep your 
cases full, but that is sent there to attract some indefinite, 
some customer in the future. You don't know who lie is when you 
get it? 

THE WITNESS: That is true. j 

l 

THE COURT: The instances where you send away to get 
a diamond necklace or some very expensive piece of jewelry 
65 which you put in a safe and never show, that is an occasional 
transaction, isn’t it? 

i 

THE WITNESS: Yes, it is, but we have quite a number of 

calls, not only on diamond necklaces but you might be interested 

| 

in a star sapphire ring that we wouldn’t have in stock. 
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THE COURT: But that is infrequent, isn’t it? 

THE WITNESS: It is quite often. 

THE COURT: How often? 

THE WITNESS: We possibly have calls maybe five or 
six times a month, on special calls like that. 

BY MR. EDGAR J. GOODRICH: 

Q. Do those special calls run into substantial sums or 

not? 

A. Yes, they do because we get as nice a selection as 

we can. 

Q. Take the diamond necklaces. How much would they 
be worth? 

A. The average diamond necklace will run anywhere 
from $10,000 to $15,000 wholesale. 

Q. And you got in four, I think you said, to show him? 

A. We got as many as four. 

* * * 

67 BY MR. EDGAR J. GOODRICH: 

Q. I ask'again whether your stock is kept up, the 75 
percent of memo merchandise is kept up at your request, or do 
suppliers just automatically send you stuff? 

A. It works both ways, Mr. Goodrich. I think if our 
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stock is low we often try to sweeten the stock up, a$ we call it, 
because we like to make a good showing when we haVe customers 

I 

in. Very often they send us down a few things once jin awhile, 
if they are not working with it, and there is no time limit on 
it. They may call it back in a week. 

* * | * 

i 

70 LAMBERT L. KING j 

* * I * 

I 

REDIRECT EXAMINATION 

i 

i 

BY MR. EDGAR J. GOODRICH: 

Q, We are going to the time of the robbery at your shop. 
You testified that your firm carried insurance through the firm d 
J, Blaise de Sibour? 

A. That is true, 

Q, Sibour is a District company? 

A, Yes, sir. 

Q. Do you know the terms of the policy? By that I 

| 

mean who was insured and who was the insurer and so on? 

A. We were the insured. We carried a blanket policy. 

i 

* * * 

Q. What did the policy cover? 

A. It covers all merchandise. 
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Q. Everything in your shop? 

A. Our own merchandise, plus anything that was on 
memorandum. 

71 Q. Are you familiar with the payment of the insurance 
proceeds, the settlement after the robbery? 

A. Yes. We made out the list of all the merchandise 
that was missing and the checks were made out to the suppliers 
and Bartz & King. Checks were mailed to the suppliers. 

Q. What did the check to Bartz & King cover? 

* * * 

THE WITNESS: It covered our own merchandise. 

* * * 

STENOGRAPHIC TRANSCRIPT 
* * * 

Washington, D.C. 

5 March 1956 

* * * 

78 PftOCE EDINGS 

♦ * * 

LAMBERT L. KING 

* * * 


DIRECT EXAMINATION 


84 BY MR. EDGAR J. GOODRICH: 

Q. Mr. King, I hand you petitioner's Exhibits 7-A 
through R and ask you to tell the Court what those exhibits are. 

A. These are the checks that the insurance company sent 

I 

us to reimburse us for the loss of the robbery. 

Q. Where did you get these? 

A. This came from Blaise de Sibour. 

i 

Q. At your request? 

A. Yes. You mean the photostats? 

I 

Q. Yes. 

A. Yes. 

Q. You didn't have the checks after they were cashed 
of course? 

i 

i 

A. No, sir. We sent them on to the firm. 

* * | * 


MR DONNELLA: At the time of your testimony at the 
last hearing of this case I understood you to say that the checks 
were made out to the individual companies, rather than to 
Bartz and King? 

! 

THE WITNESS: They were. Both names appear on there. 


85 
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99 BY MR. EDGAR J. GOODRICH: 

Q. Do you know, whether any of the consigned merchandise 
or any of the memorandum merchandise was included in your 
federal income tax return inventory? 

A. No, it was not. 

Q. You don’t know, or No, it was not? 

A. No, it was not included. 

Q. Do you know enough about your tax return to say 
whether you have ever paid federal income tax on any of the memo 
merchandise unsold by you? 

A. Not unsold, No. We have on what was sold. 

Q. On what was sold you have included your profit in 
your federal tax return? 

A. That’s right. 

* * * 

BY MR. EDGAR J. GOODRICH: 

Q. Do you know enough about your District Tax Returns 
to be able to say whether any of the memorandum merchandise 
was ever included in an inventory reported to the District? 

100 A. No, it was not included. 

* * * 


$ 
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i 

i 

i 
i 

i 

i 

100 CROSS EXAMINATION 

I 

* * | * 

I 

101 BY THE COURT: 

| 

! 

I have a question. Mr. King, I notice that there are 

I 

several checks here that are marked as a group under exhibit 7. 
They run from 7-A through 7-R. The first check i^ made payable 
to Bartz and King. Do you know what happened to that check? 

I 

THE WITNESS: Yes. That was deposited inj our bank. 

That was our merchandise. ! 

THE COURT: Then with respect to the second check, and 

the following checks, they are made payable to Bartz and King 

. 

and to the suppliers? 

THE WITNESS: That is true. 

THE COURT: On the back of them they were endorsed 

• I 

by Bartz and King, signed Harry Bartz and Lambert L. King? 

THE WITNESS: That's right, sir. 

THE COURT: And then underneath it there ijs the 

. 

endorsement of Oscal Ha man, which is the co-payee of the check. 
Do you know what happened to that check? 

j 

THE WITNESS: It was mailed on to the firms that were 
involved in that. 

THE COURT: Is that true with respect to the other checks? 
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THE WITNESS: Yes, sir. The only one that isn't is the 

102 first one. 

♦ * * 

EDGAR CHISWELL 

* * * 

DIRECT EXAMINATION 
* * * 

BY MR. EDGAR J. GOODRICH: 

Q. Do you do the accounting and income tax work for the 
firm of Bartz and King? 

A. Yes, sir. 

Q. Did you do such work during the years involved, 1953, 
1954, and 1955? 

A. Yes, sir. 

Q. I hand you petitioner's exhibits 9, 10, and 11, and 
ask you if you prepared those returns? 

A. Yes, sir. 

* 4c * 

103 Q. I direct your attention to the inventories shown 

on each of those exhibits, Mr. Chiswell, and I will ask you whether 
you made those inventories? 


A. Made them? 


Q. On the returns? 

A. Yes, sir. 

Q. Entered the figures? 

A. Yes, sir. 

Q. What is included in those inventories for each of 

i 

those years? 

i 

i 

A. Merchandise of Bartz and King only. | 

104 Q. That they owned themselves. 

A. That they owned themselves. 

Q. Asking it the other way, did you include in those 
inventories any of the memorandum merchandise on hand in 



Q. Did you prepare also the personal property tax 


i 


105 returns, exhibits 17, 16, and 15? 
A. Yes, sir. 
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Q. I will ask you what you included in the inventories 

there? 

A. I didn't include any of the memorandum goods to my 
knowledge. This inventory starts at the beginning of a fiscal 
year, July 1, and runs until the next July. It is worked out on a 
percentage basis, cost of goods sold, and the purchases are added 
to the merchandise on hand, and the cost of goods sold is deducted 
and the inventory ran that way during the year. 

Q. But so far as you know, you did not include in that 
fiscal year figure any of the memorandum merchandise? 

A. No. 

Q. I show you petitioner's exhibits 12, 13 and 14, and 
ask if you prepared those? 

A. Yes, sir. 

Q. Those are the franchise tax returns? 

A. I prepared all of these returns. 

Q. I will ask you as to the inventories in those exhibits, 
whether or not you included any of the memorandum merchandise? 

A. No, sir. The same as the federal. 

Q. You included in your inventories in all three sets of 
the exhibits, as I understand you, only the merchandise owned 
106 by Bartz and King? 
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A. That's right. 

Q. I might ask you also, did Bartz and King; ever pay 

l 

federal income tax on the unsold memorandum merchandise? 

I 

A. Not to my knowledge. No, sir. They didn't have to. 
THE COURT: I don't see how he could very well. 

MR. EDGAR J. GOODRICH: I don't see either. But your 
Honor asked the question. 

THE COURT: I merely asked, in computing the income tax, 
whether or not they took advantage of the acquisition of this 
jewelry in determining the cost of goods sold, which would be 
a larger deduction and cut down their profit? 

BY MR. EDGAR J. GOODRICH: 

Q. You understand the Court's question. Wijll you 
answer? 

i 

| 

A. No, they didn't include any memorandum goods in 

the cost of sales that they had on hand. 

* * * 

112 FILED 

MAY 2 1956 

* * * 

FINDINGS OF FACT AND OPINION 

' 

The petitioners here complain of a personal property tax 


assessed against them for the fiscal years ended June 30, 1953, 
1954 and 1955 upon jewelry, watches and like articles which the 
petitioners claim were not their property. 

Findings of Fact 

1. The petitioners are individuals and are copartners 
trading under the name of Bartz and King. They are engaged in 
the retail sale of jewelry, watches and similar articles of 
merchandise in the District of Columbia, with their retail 
establishment in the Ring Building, Washington, D. C. 

2. In the conduct of their business the petitioners 
maintained stock in trade which they owned absolutely, which 
the petitioners included in their personal property returns for 
the fiscal years involved, and upon which personal property taxes 
were paid. There is no controversy here concerning such stock 
in trade or tax. 

3(a) During the twelve months immediately preceding 
the taxable sears involved the petitioners had in their establish/*^'*''' 
for sale, other jewelry and watches which were delivered and held 
by them under the conditions following: certain manufacturing 
and wholesale jewelers and importers, hereinafter called 
"suppliers”, from time to time shipped or delivered to the petition- 
113 ers articles of jewelry and, occasionally, watches under 



I 

i 
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’’memorandum agreement” 

< 

"memo” in which it was 

i 

as stated on the memorandum, 

• i 

I 

that they were delivered for examination and inspection only and 
were the property of the supplier and subject to his brder; that the 
articles should be returned on demand, and until demand were at 
the risk of the petitioners; that the petitioners had nb right to 

j 

sell, hypothecate or otherwise dispose of the articles; and a 
sale thereof could only be effected and title pass if, as and when 
the supplier should agree to such sale and a bill of sale rendered 

(1) . i 

therefore. The requirement or prerequisite for an agreement to 

sale and for a bill of sale was in actual practice waited. If the 

petitioner sold any of the articles they were retained and the 

re m ai nin g unsold articles were returned at the end of periods of 

varying length, sometimes in excess of a year. While in the 

possession of petitioners the articles were on display in the 

(1) A typical memorandum is the following: r, The goods described 
and valued as below are delivered to you for examination and in¬ 
spection only and are the property of JOHN D. THOMAS CO., "and 
subject to their order and shall be returned to them bn demand. Such 
merc h a n dise, until returned to them and actually received, are 
at your risk from all hazards. No right or power is given to you to 
sell, pledge, hypothecate or otherwSe dispose of this merchandise^ 
regardless of prior transactions! A sale of this meije handip p ran 
only be effected and the title will pass only if, as and when the said 
JOHN D. THOMAS CO., shall agree to such sale and a bill of sale 
rendered therefore.. 


an arrangement commonly known as 
or sometimes as ’’memorandum” or 
agreed that the articles were valued 


t 
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petitioners' retail establishment, without any indicia as to 
ownership, except possession by the petitioners. 

(b) If the manufacturing or wholesale jewelers or 
importers had a request for some other retailer for an article 
shipped or delivered to the petitioners, he would instruct the 
petitioners to send the article directly to the other retailer, unless 
it had been sold by the petitioners. Likewise the petitioners 
received articles of jewelry from other retailers at the direction 
of the supplier. 

(c) In most instances the jewelry and watches were 
received by the petitioners without their having definitely 
prospective purchasers for the same. Occasionly upon the ex¬ 
pressed desire of a customer to purchase an article of jewelry 
not then in stock, the petitioners would arrange for the delivery 
to them of the article on memorandum, and, if the customer was 
not satisfied, would return article to shipper. 

114 (d) When any of the articles were sold by the petitioners 

to its customer, such sale was not for the account of the supplier, 
but for the account of the petitioners. The petitioners paid the 
supplier the price represented by value specified by the supplier, 
and charged the customer a different and higher price. 

4. The monthly value of jewelry, watches and similar 
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i 

i 

articles delivered to the petitioners and held by them on memo¬ 
randum during the twelve months immediately preceding the 
taxable years involved, and the monthly average thereof was as 


follows: 



July 1, 1951 

July 1, 1952 

July 1, 1953 


to 


to 


to 

Months 

June 30, 1952 

June 30, 1953 

June 30, 1954 

July 

$ 41,608. 20 

$ 

117, 590.93 

$ 

57, 599.81 

August 

42,145.70 


125,850. 53 


48, 556.91 

September 

36,421.33 


113,461.48 


45,662.13 

October 

65,453.18 


102,177.14 


50,371.88 

November 

61,665. 58 


96,880. 56 

i 

72,097.13 

December 

47, 220.18 


*89,967.80 

1 

67,811. 63 

January 

71,279.83 


75,539.38 


35, 287.46 

February 

56,819. 63 


73,441. 38 

1 

52,182.42 

March 

57,769.18 


63,944.43 

! 

i 

65,799. 56 

April 

50,116. 58 


70, 111. 03 

l 

52,498. 31 

May 

86,817.18 


83,681.78 

1 

81,577.71 

June 

99,868.38 


78,675.16 


47,555. 61 

Total 

$717,184.95 

$1,091,321. 60 

! $677,000. 56 

i 

Monthly 

Average 

$ 59,765.41 


90,943.47 

ii 

56,416.71 


The monthly value of the portion of the jewelry, watches 

I 

and similar articles delivered to the petitioners on memorandum 

' i 

* 

that were purchased, taken out of such merchandise and sold to 


customers during the twelve months immediately preceding the 

. 4 • ’ V. . ... • • i 

taxable years involved and the monthly average thereof was as 

I 

follows: 
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Months 

July 

August 

September 

October 

November 

December 

January 

February 

March 

April 

May 

June 

Total 


1951-1952 

$ ,, 394. 25 
1,407.00 
872.40 
1,517.75 

438.85 
3,996.00 
1,531.00 

547.85 
293. 60 

3,012.00 
1, 255.00 
5,039. 25 
$20, 304.95 


$ 1,692.08 


Monthly 

Average 


115 S. In computing net 


1952-1953 

$ 1,044.85 

729.85 
854.60 
1,779. 25 
1,141.76 
3,897.41 
359.65 
920.50 
2,147.35 
274.00 
711. 50 
729. 75 
$14,590.47 


1953-1954 

$ 1,608. 50 

383.00 
3,809. 50 

276.75 

639.75 

2,666.75 
1,032.40 
1,896. 75 
2,311.00 
1,545. 60 

2,639.85 
2,127. 50 

$26,537.35 


$ 1,215.87 $ 1,744.78 

income for both Federal pnd District 


of Columbia taxation for the taxable and other years, the petitioners 


in determining the cost of goods sold did not include in their 
inventory the jewelry, watches and similar articles delivered to, 


and held by the petitioners on memorandum. 

6. The petitioners obtained from The World Fire and 
Marine Insurance Company, an insurance policy effective September 
10, 1954, which covered not only the jewelry, watches amt similar 
articles admittedly owned by the petitioners but also those 

j 

articles delivered to, and held by the petitioners on 
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memorandum. Such policy insured the petitioner? against 

i 

loss from robbery, among other things. On December 4, 1954, 
the petitioners' establishment was held up and robbed of jewelry 

of the value of approximately $100,000, about nine-tenths of 

| 

which was jewelry delivered to, and held by the petitioners on 


memorandum. The Insurance Company paid the loss by checks as 

j 

follows, one check covering the petitioners' property lost, and 

the other checks payable to the petitioners and the manufacturing 

and wholesale jewelers and importers, respectively, as follows: 

325456 Bafrtz^fe Kihg^Co B i pa n y a n tfrMovado^Watch Agency," Inc. $ 1,407.50 
325457 Bartz & King Company and Robert Fisher and Son 7,850.00 

325458 Bartz & King Company and William Lowe, Ihc. 68,172. 50 

325459 Bartz & King Company and Krementz and Company 69.00 

325460 Bartz & King Company and Jones & Woodland Company 2,654. 75 

325461 Bartz & King Company and Harry Harms and Company 55.00 

325462 Bartz & King Company and Oscar Heyman & Brothers, Inc.5,515.00 

325463 Bartz & King Company 9,895. 50 


i 

With the exception of check. No. 325463 in their sole favor, 

I 

the petitioners indorsed the checks and delivered theib to the 

I 

manufacturing and wholesale jewelers and importers,! respectively, 

and claimed and received no part of the proceeds of such checks. 

(2) The policy in paragraph 3(c) covered the following property: 
"Property as above described, delivered or entrusted to 
the Assured by others who are dealers in such property or 
otherwise engaged in the trade, but only to the extent of the 
Assured's own actual interest therein because of money actually 
advanced thereon, or legal liability for loss of or damage thereto." 
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7. The Assessor determined that all of the jewelry, 
watches and similar articles delivered to, and held by the petitioners 
under memorandum agreements were properly includible in the 
stock in trade of the petitioners for the purpose of personal 

116 property taxation, and accordingly on July 5, 1955, 
assessed the petitioners deficiencies in personal property taxes 
for the three taxable years involved as follows: 

Fiscal Years Ended 

June 30, 1953 June 30, 1954 June 30, 1955 

$1,195.30 $1,818.86 $1,128.32 

On August 11, 1955, the petitioners paid the above 
deficiencies with interest thereon as follows: 

Fiscal Years Ended 

June 30, 1953 June 30, 1954 June 30, 1955 

$382.50 $363.77 $90.27 

Such interest was computed at the rate of one per cent 
per month from the time that semi-annual installments of taxes, 
for the particular taxable year, were due to the date of payment 
of the deficiencies. 

8. This proceeding was filed on September 22, 1955. 

Opinion 

The sole question presented is whether merchandise 
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delivered to, and held by the petitioners under memorandum 

r I 

agreements was properly includible in their stock in trade, and if 
not all, whether any portion was so includible under the facts as 

l 

i 

found. 

The petitioners are local retail jewelry merchants. From 
time to time during the taxable years involved they jreceived from 

I 

manufacturing and wholesale jewelers and importers, hereinafter 
called ’’suppliers”, jewelry, watches and similar articles under a 
memorandum agreement, which will hereinafter be referred to as 
’’memorandum” or ’’memo”, by the terms of which the merchandise 
was valued as stated in the memorandum and was delivered to the 
petitioners for examination and inspection only and was the property 
of the supplier and subject to his order. It was further stipulated 

I 

in the memorandum that the merchandise would be returned 
to the supplier on demand; and, until demand, would be at the 
risk of the petitioners; that the petitioners could not sell, 

hypothecate or otherwise dispose of the merchandise and that a 

* 

sale thereof could only be effected and title pass, if, as and 
117 when the supplier consented to such sale and a bill of 
sale rendered therefor. In actual operation the requirement 

i 

as to consent of, and bill of sale by the supplier was waived under 
these circumstances: the merchandise, for the most part, was 
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on display in the petitioners’ establishment. If a customer wished 
to acquire a piece of jewelry or a watch held under a memorandum 
the petitioners sold it to the customer at a price higher t han the 
value or price stated on the memorandum, the difference re¬ 
presenting the petitioners’ profit. The petitioners then remitted 
the value or price stated on the memorandum to the supplier. No 
commission was charged to the supplier. The sale to the customer 
was not for the account of the supplier, but for the account of the 
petitioners. In essence, the petitioners.bought the article from the 
supplier and in turn sold it at a profit to the customer. 

The merchandise, for the most part, was not received by 
the petitioners with a particular purchaser in mind, but was held 
and displayed to customers generally. It was kept in possession 
by the petitioners for periods of varying length, sometimes as 
long as a year, and in any event as long as they were permitted 
to keep it. The merchandise not sold was returned to the 
suppliers, or in some instances was, at the direction of the 
suppliers, sent to another retail jeweler. 

Occasionly, a customer desired to purchase an article of 
jewelry not in petitioners’ stock, in which event the petitioners 
obtained from a supplier, one or several of such articles under a 
memorandum. If customer selected an article, the petitioners 
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sold it to him at a price fixed by them, remitted the amount of the 
value or price shown on the memorandum to the supplier and kept 
the difference as profit in the transaction. If not selected by the 
customer the article was returned to the supplier. 

The petitioners did not include in their inventory for 
taxation purposes any of the merchandise held by them on memorandum 
agreement. 

i 

A robbery took place in the petitioners 7 establishment and a 

I 

large portion of merchandise held on memorandum was stolen. 

Payment of loss by the insurance company which insured the 
merchandise was made to the suppliers, respectively. 

118 The Assessor determined that all of the merchandise 
received and held by the petitioners on memorandum was a part 


of the petitioners 8 stock in trade and assessed deficiencies or 
additional personal property taxes accordingly. It is from such 

action of the Assessor that the petitioners here appeal. Such 

i 

appeal requires that the law imposing personal property taxes on 

i 

i 

stock in trade of merchants, be examined along with authorities 

i 

dealing with the nature of transactions involving the delivery and 
sale of merchandise held under memorandum agreements or 

i 

. i 

similar arrangements. 

The Court is of the opinion that the merchandise delivered 
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to, and held by the petitioners on memorandum agreement was 
not held on consignment, but by a form of bailment up to the 
moment of sale to customers; and that at that moment the mer¬ 
chandise so sold became a part of the stock in trade of the 
petitioners. The fact that it was in the stock in trade for an 
instant only is not important. What is important is that when the 
merchandise was sold to customers it was the property of the 
petitioners. They did not sell as factors or agents of the suppliers. 
The memorandum merchandise which was sold to customers of 

j 

the petitioners must be included in their stock in trade for the 
purposes of taxation and in computing the correct amount of 
personal property taxes owned by the petitioners. 

What to do in respect of the merchandise delivered to, and 
held by the petitioners on memorandum and not sold to customers 
is not easy to determine. A start can be made in the direction 
of a solution by holding that the petitioners were not the owners 
of such property. Smith v. Clews, 35 N. Y. S. R. 669, 12 N. Y. 

( 3 ) 

Supp., 471, affirmed without opinion in 124 N. Y. 664, 27 N, E. 854; 

(3) The memorandum agreement was in the nature of a receipt, which 
read "Received from Alfred H. Smith & Co., by the representative, 

B. W. Plumb, a pair of single stone diamond ear-knobs, 10-1/2 
carats, of the value of fourteen hundred dollars 'on approval', 
to show to my customers, said knobs to be returned to said A. H. 

Smith & Co., on demand. " 
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Green v. Wachs, 254 N.Y. 437, 172 N. E. 575. The last 
———— " - ■■■■■■■■' 

1 

mentioned case went so far as to hold that the sale of the jewelry 
there involved by the merchant to whom it had been delivered on 
memorandum did not pass title to the purchasers. | The purchasers, 

however, were not ordinary customers, but dealers. Under the 

. 

119 Uniform Sales Act (Section 28-1207, D. C. bode, 1951 Ed.), 
the sale to a customer in the ordinary course would transfer 
title to the customer under the circumstances of tliis case. 


There are, of course, cases like In re: U. 


S. Electrical 


Supply Co., 2 Fed. 2d 378 and Scott County Milling Co. v. 

. 

Grayson, 88 F. 2d 190 and cases therein cited that hold that, 

• - 

under the circumstances of this case, the suppliers and the 
petitioners would be estopped from denying ownership of the 
merchandise in the petitioners. But those cases, lor the most 

l 

■ 

part, arose in bankruptcy and insolvency matters, and turned on 


the question of fraud, upon creditors by the supplier in permitting 

I 

the merchandise to remain with the merchant with pdicia of 

j 

ownership upon which credit was, or might be based, etc. Here, 
however, there is no element of fraud, and those cases are not 
applicable. 

! 

While there was in the instant case a waiver of the require¬ 
ment of consent of the supplier to the sale to petitioners' 




52 


customers and a bill of sale from the supplier, the intention of 
the parties that the merchandise should remain the property of 
the supplier was manifest by the understanding and practice 
relating to the suppliers withdrawal of merchandise from time to 
time. Such would not have been done if the transaction was a 
M sale and return”. Recourse at this point should be had to those 
portions of the Uniform Sales Act, found in Sections 28-1202 
and 28-1203 of the Code (1951 Edition) as follows: 

"28-1202, Property in specific goods 
passes when parties so intend, 

(1) Where there is a contract to sell 
specific or ascertained goods, the property 
in them is transferred to the buyer at such 
time as the parties to the contract intended it 
to be transferred. 

(2) For the purpose of ascertaining 

the intention of the parties, regard shall be had 
to the terms of the contract the conduct of the 
parties, usuages of trade, and the circum¬ 
stances of the case." 

"28-1203. Rules for ascertaining 
intention. Unless a different intention appears, 
the following are rules for ascertaining the in¬ 
tention of the parties as to the time at which 

the property in the goods is to pass to the buyer: 

* * * 

"Rule 3. (1) When goods are delivered 
to the buyer 'on sale or return,' or on other 
terms indicating an intention to make a present 
sale, but to give the buyer an option to return 
the goods instead of paying the price, the 
property passes to the buyer on delivery, but 
he may revest the property in the seller by 
returning or tendering the goods within the time 
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120 fixed in the contract, or, if no time has been 
fixed, within a reasonable time. 

(2) When goods are delivered to the 
buyer on approval or on trial or on satisfaction, 
or other similar terms, the property therein 
passes to the buyer— 

(a) When he signifies his approval or 
acceptance to the seller or does any other act 
adopting the transaction; 

(b) If he does not signify his approval 
or acceptance to the seller, but retains the! 
goods without giving notice of rejection, then 
if a time has been fixed for the return of the 
goods, on the expiration of such time, and,! if 
no time has been fixed, on the expiration of a 
reasonable time. What is a reasonable time 

is a question of fact. " 

• • • | 

' 

Even if the transactions here under consideration were of 


the character known as "sale and return", title did not pass on 

' 

delivery because of the intention of the parties that title should 
remain in the suppliers until sold by the petitioner^. 77 C. J. S. 
p. 1071, 1072; 46 Am. Jur., p. 648. See also Winru Chem. & 


> 


Sales Co. v. Collier, La._, 73 So. 2d 9.1 


The difficulty of decision is due to the somewhat confused 

(4) 

statutory situation affecting the levy of personal property taxes. 


The general levy is found in Section 47-501 of the Code (1951 Ed.), 

• I 

(4) ’Taxation" comprises three elements or steps: j (a) the levy , 
that is to say, the selection of the subject and rate of taxation, 
which is a legislative function , (b) the assessment, that is to say, 
applying the rate and determining the value or other basis, which 
is a judicial or quasi judicial function, and (c) the collection which 
is an administrative function. 
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which merely provides that there is levied personal property 

taxes at a rate that when added to other taxes there will be enough 

; 

money to the appropriations authorized by Congress for the 
government of the District of Columbia. Such provision has been 
changed from time to time by a provision of a specific rate. The 
general levy does not specify the character personal property 
covers or type of holding thereof. 

Section 47-1203 of the Code, upon which the respondent 
apparently relies, is not a levying section. It provides the 
procedure to be followed in the assessment of personal property 
taxes. It directs that the Assessor prepare "a pointed blank 
schedule of all tangible personal property and all merchandise or 
stock in trade, owned or held in trust or otherwise, subject to 
taxation under the provisions of sections 47-1201 to 47-1214, 
47-1301 to 47-1305, 47-1701 to 47-1709, ***"; and that taxpayers 
fill out and file such schedules, with penalties prescribed for 
121 not doing or doing so incorrectly. The nearest thing to a 
levy or imposition is one that might be inferred from those parts 
of Section 47-1203 which provides (a) that, if the taxpayer shall 
fail to fill out and file "the schedule of his or its personal property 
owned, held in trust, or otherwise," M the board of personal-tax 
appraisers hereinbefore provided for shall without delay, from 



the best information they can procure, make an assessment" 
against the taxpayer; and (b) that the return is considered incorrect 
it may be rejected, and the board of personal-tax appraisers may 

i 

i 

"assess the same in such amount" as they deem ji^st. Of course, 
it might be inferred that the directive of the board of personal- 
tax appraisers to "assess the same in such amount", they deem 
just, is an imposition of the tax against the "person, firm, 
association, corporation, company, administrator, executor, 

guardian or trustee", mentioned in an earlier portion of the 

I 

particular part of Section 47-1203, but it is well settled that taxes 

* 

cannot be assessed on inference; that there must always be a clear 

and definite statutory basis or provision for an assessment. 

(5) 

Gould v. Gould, 245 U.S. 151, 38S.Ct. 53, 62 L. Ed. 211. 

| 

C. F. Tumulty v. District of Columbia, 69 App. D. C. 390, 102 F. 
- - 

2d 254. i 


Actually, the specific levy of personal property taxes on 
general merchandise is found in Section 47-1212 in Supplement m 

i 

of the Code (1951 Edition). It is plain and unambiguous. It reads 


as follows: 


"Dealers in general merchandise of every 
description shall pay to the collector of taxes of 
the District of Columbia, one and one-half per 

i 

(5) Cited in nearly a thousand Federal and State cases. 


(6) This rate is no longer applicable. 
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centum on the average stock in trade”. 

It will be noted that no reference is made to tT general 
merchandise or stock in trade owned or held in trust or otherwise 
in Section 47-1212, and it must be presumed that Congress did 
not intend to tax the taxpayer for merchandise owned by someone 
else. If so? it would have been a very simple thing to add the 
qualifying phrase. This conclusion is fortified by remembering 
that the United States Court of Appeals in Tumulty v. District 
of Columbia, 69 App. D. C. 390, 102 F. 2d 254, in considering an 
122 assessment under Section 47-1203 even, had this to say: 

"It is conceded by counsel for the 
District that an assessment of personal property 
must be made against the person owning such 
property, but they contend that though the 
'assessment be made against an owner, it is 
not necessary that it be made in his name. r 
We are unable to agree with this. It might 
well be argued in respect of real property, 
since, under the statute, it is the property itself 
that is liable for the tax. However, personal 
property, under the statute, must be assessed 
in the name of the owner else there is no one from 
whom, nor property permanently fixed against 
which, the tax may be collected." 

The Court, therefor is of the opinion that the petitioners 
were liable for the personal property taxes assessed on the 
average stock in trade represented by the merchandise delivered 
to, and held by them on memorandum agreements, and sold to 
their customers; and that they were not liable for personal 
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i 

property taxes assessed on or in relation to such merchandise 

* 

I 

not sold to their customers. The Court, therefore, holds that 
such last mentioned personal property taxes were erroneously 

i 

I 

assessed; and that the petitioners are entitled to a refund thereof, 

i 

with interest thereon as provided by law. 


Decision will be entered under Rule 30. 



/ s/ Jo. V. Morgan _ 

Jo. V. Morgan, 

Judge. | 

♦ * ! * 

124 FILED 

MAY 25 1956 j 

JOINT COMPUTATION UNDER RULE 30 
Pursuant to the opinion of the Court, in the above-entitled 

case, filed May 2, 1956, the following computation jls submitted: 

. 

Fiscal Year 1953 

Consigned Consigned Consigned Base Interest 

Merchandise Merchandise Merchandise Tax j Refund 

Assessed Held Taxable Held Not Taxable Refund 

i 

$59,765.41 $1,692.08 $58,073.33 $1,161.47 $371.66 

Fiscal Tear 1954 

I 

$90,943.47 $1,215.87 $89,727.60 $1,794.55 $358.90 

0 

Fiscal Year 1955 
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$56,416.71 $1,744.78 $54,671.93 $1,093.44 $ 87.46 

* * * 

125 FILED 

JUN 5 1956 

* * * 

DE CISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evidence 
adduced at the hearing on said petition, and of the computation 
filed herein, it is by the Court this 5th day of June, 1956 

ADJUDGED AND DETERMINED, That personal-property 
tax for the fiscal year ended June 30, 1953, in the amount of 
$1,161.47, with interest thereon in the amount of $371. 66, or 
a total tax and interest of $1,533.13, was erroneously assessed 
and collected from the petitioners; and that the petitioners are 
entitled to a refund thereof with interest thereon at the rate of 4 
per centum per annum from August 11, 1955, to date of payment of 
refund, and 

IT IS FURTHER ADJUDGED AND DETERMINED, That 
personal-property tax for the fiscal year ended June 30, 1954, in 

the amount of $1,794.55, with interest thereon in the amount of 

% 

$358.90, or a total tax and interest of $2,153.45, was erroneously 
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assessed and collected from the petitioners; and that the 

I 

petitioners are entitled to a refund thereof with interest thereon 

. I 

at the rate of 4 per centum per annum from August 11, 1955, 
to date of payment of refund, and 

* 

IT IS FURTHER ADJUDGED AND DETERMINED, That 

personal-property tax for the fiscal year ended June 3G, 1955 

j 

in the amount of $1,093.44 with interest thereon in the amount of 
126 $87.46, or a total tax and interest of $1, 186 . 90, was 

erroneously assessed and collected from the petitioners; and 
that the petitioners are entitled to a refund thereof yith interest 
thereon at the rate of 4 per centum per annum fromj August 11, 

I 

. i 

1955, to date of payment of refund. 

* * * 
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DOCKET NO. 1504 

DISTRICT OF COLUMBIA TAX COURT DOCKET 

ENTRIES 


Date 


Proceedings 


1955 

Sept. 22 

Petition filed. Taxpayer notified. Copy served 
Corporation Counsel and Assessor's Office. 

* * * 

1956 

Jan. 16 

Hearing 

♦ * * 

Mar. 5 

Hearing 

♦ * * 

May 2 

Findings of Fact and Opinion. Assessor, 
Corporation Counsel and attorney for petitioner 
served. 

May 11 

Respondent's motion for the making and entry of 
conclusions of law. Motion denied. Copies 
served counsel. 

May 25 

Computation of parties under Rule 30. 

June 5 

Decision - Copies served Corporation Counsel, 
Assessor and attorney for petitioner. 

June 22 

Petition for Review and Designation of Record filed 
by respondent. Certificate of Service. 


i 

t 


i 










jXMU 

»I» : &'■' 

i»(»)it 


jiM 

P V# i umTk 

'■ v-., fc 



>•«i 

‘ * 'Ki 









QUESTIONS PRESENTED 

1. Whether articles of jewelry, comprising approximately 
75 percent of a retail jewelry dealer 1 s total stock, and which are 
held for sale by such dealer constitute part of the dealer's "stock 
in trade" within the meaning of that term as used in the personal 
property tax statute which imposes a tax on dealers in general 
merchandise of every description measured on the average stock 

in trade for the preceding year? 

2. Where the applicable tax statute imposes a personal 
property tax on dealers in general merchandise of every description 
measured on the average stock in trade, owned or held in trust 

or otherwise, for the preceding year, does lack of ownership 
of merchandise comprising a merchant's stock in trade bar the 
taxation of such merchandise against the merchant? 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


APRIL TERM, 1956 

_____ 

No. 13,474 | 

i 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

LAMBERT KING and HARRY BARTZ, t/a 
Bartz & King, a partnership, Respondents. 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 
The decision of the District of Columbia Tax Court was 
entered June 5, 1956 (J. A. 58). Petition for review of said decision 
by this Court was filed June 22, 1956 (J. A. 60). 

The jurisdiction of this Court is invoked under the 

i 

provisions of Section 4, Title IX, of the District of Columbia 

. 

Revenue Act of 1937, as added by Section 8 of the Act of May 16, 
1938, 52 Stat. 371, ch. 223, and as amended by Title iy, Section 
5(b) of the Act of July 26, 1939, 53 Stat. 1085, ch. 367| and 
Section 3(a) of the Act of July 10, 1952, 66 Stat. 543, ch. 649 
(Section 47-2404, D.C. Code, 1951, Supp. IV). 
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STATEMENT OF THE CASE 


This case involves personal property deficiency assess¬ 
ments against respondents (petitioners below) for the fiscal years 
ended June 30, 1953, 1954 and 1955 upon merchandise(hereinafter 
described) held by respondents for display and sale in their store 
located in the District of Columbia. 

The assessments involved and the interest thereon, paid 

1 / 

by the respondents, were (J. A. 46): 


YEAR 


ASSESSMENT 


INTEREST 


1953 

1954 

1955 


$1195.30 
1818. 86 
1128. 32 


$382. 50 
363. 77 
90.27 


Respondents are individuals trading under the partnership 

i 

name of Bartz & King. They are engaged in the retail sale of 

» 

jewelry, watches and similar articles of merchandise in the 
District of Columbia with a store located in the Ring Building, 
Washington, D.C. (Findings of Fact 1; J.A. 40). 

Approximately 25 percent of respondents' total stock 
of jewelry was owned absolutely by respondents (J.A. 15). This 
merchandise was returned on District of Columbia personal 

l/ The letters J. A. refer to the Joint Appendix. 
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I 


property tax returns for the fiscal years involved as stock in trade; 

respondents paid personal property taxes thereon and such amount 

I 

i 

is not here in controversy (Findings of Fact 2; J. A. 40). 

i 

During the twelve months immediately preceding the 

I 

taxable years involved, respondents had for sale in their establish- 

i 

I 

ment other jewelry and watches which were delivered ip and held 


by them under the following circumstances: Certain manufacturing 

I 

and wholesale jewelers and importers, hereinafter called ’’suppliers”, 

I 

shipped or delivered to respondents articles of jewelry under an 
arrangement known as ’’memorandum agreement” (hereinafter 
referred to as "memo”) in which it was agreed that thejarticles 
were valued as stated on the memo; that they were delivered for 

I 

» j 

examination and inspection only and were the property of the supplier 

i 

and subject to his order; that the articles should be returned on 

i 

demand, and until demanded were at the risk of respondents; that 
respondents had no right to sell, hypothecate or otherwise dispose 
of the articles; and a sale thereof could only be effective and 


title pass if, as, and when the supplier should agree to such sale 
and a bill of sale be rendered to respondents therefor. 

I 

In actual practice the memo merchandise in the! hands 

j 

i 

of respondents was held by them for display and sale, and the 

| 

requirement that a sale thereof could only be effected if, as, and 



when the supplier agreed thereto and rendered a bill of sale therefore 
was waived. The memo merchandise was held by respondents in 
their store for periods of varying lengths, sometimes in excess 
of a year (Findings of Fact 3(a); J. A. 40, 41 and 42), and was 
displayed and sold together with, and in the same manner as, the 
stock which respondents owned absolutely (J. A. 15, 16, 17 and 18). 

If the suppliers had a request from some other retailer 
for an article shipped or delivered to respondents, the supplier 
would instruct respondents to send the article directly to the other 
retailer, unless it had been sold by respondents. Respondents also 
received articles of jewelry from other retailers at the direction 
of the supplier (Findings of Fact 3(b); J.A. 42). 

In most instances the merchandise received by respondents 
from their suppliers was acquired without definite prospective 
purchasers for the merchandise. Occasionally, an article of 
jewelry not then in stock was desired by a customer, in which 
case respondents arranged for the delivery to respondents of the 
merchandise on memo, and if the customer did not purchase the 
merchandise such merchandise would be returned to the supplier 
(Findings of Fact 3(c); J.A. 42). 

Respondents' stock was kept up by the practice of having 



the suppliers send respondents' merchandise to replace merchandise 
sold or returned by respondents. This replacement merchandise 
for respondents' stock was sent either at the request of respondents 

I 

i 

or on the suppliers own iiftiative, and there was no time limit set 

I 

for the return of such merchandise (J. A. 20, 30-31). 

Respondents' sales of memo merchandise was for their 
own account and not for the supplier. Respondents paid the 
supplier the price represented by the value of the article specified 

I 

by the supplier, and charged their customers a higher price 
(Findings of Fact 3(d); J. A. 42). 

None of the above-described merchandise was included or 
shown on respondents' District of Columbia personal property tax 
returns for the three years involved in this case (J. A. 37-38; Pet. 's 
Ex. 15, 16 and 17). The inventory of memo merchandise, upon 

i 

which the tax here in dispute was assessed, is contained on 
respondents' Exhibit No. 3, designated as "Inventory of Consigned 
Merchandise" (R. 35). The monthly value of this merchandise 
during the twelve months immediately preceding the tax years 

I 

involved and the monthly average thereof was (J. A. 43): 





• • 

• July 1, 1951 

July 1, 1952 

July 1, 1953 


to 


to 

to 

Months 

June 30, 1952 

June 30, 1953 

June 30, 1954 

July 

$ 41,608. 20 

$ 

117, 590.93 

$ 57,599.81 

August 

42,145.70 


125,850. 53 

48,556.91 

September • 

36,421.33 


113,461.48 

45, 662.13 

October 

65,453.18 


102,177.14 

50,371.88 

November 

61, 665. 58 


96,880. 56 

72,097.13 

December 

47, 220.18 


89,967. 80 

67,811. 63 

January 

71,279.83 


75,539.38 

35, 287.46 

February 

56,819. 63 


73,441. 38 

52,182.42 

March 

57,769.18 


63,944.43 

65,799. 56 

April 

50,116. 58 


70,111.03 

52,498. 31 

May 

86,817.18 


83, 681.78 

81,577.71 

June 

99,868. 38 


78,675.16 

47,555. 61 

Total 

$717,184.95 

$1,091,321.60 

$677,000. 56 

Monthly 

Average 

$ 59,765.41 

$ 

90,943.47 

$ 56,416.71 


2 / 

Of the above merchandise, the monthly sales by 
respondents to their customers during the twelve months immed 
iately preceding the tax years involved and the monthly average 
thereof was as follows (J. A. 43, 44): 


2 / Designated as "TOTAL OF SALES (TAKEN FROM 
MEMO) OF CONSIGNED GOODS" by respondents 
(Ex. No. 4). 
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Months 

1951-1952 

1952-1953 

1953-1954 

■ -i- 

July 

$ 394.25 

$ 1,044.85 

$ 1,608. 50 

August 

1,407.00 

729.85 

303.00 

September 

872.40 

854.60 

3,809.50 

October 

1,517. 75 

1,779. 25 

276.75 

November 

438.85 

1,141.76 

639.75 

December 

3,996.00 

3,897.41 

2,666.75 

January 

1,531.00 

359.65 

1,032.40 

February 

547.85 

920.50 

1,896.75 

March 

293.60 

2,147. 35 

2,311.00 

April 

3,012.00 

274.00 

1,545.60 
2,609.85 

May 

1,255.00 

711. 50 

June 

5,039. 25 

729.75 

2, l27.50 

Total 

$20 304.95 

$ 14 , 590.47 

$ 20 , 937.35 

Monthly i 

Average 

$ 1,692.08 

$ 1,215.87 

$ 1,744.78 


The Tax Court decided that respondents were liable for 

i 

the personal property taxes assessed on the average st^>ck in 
trade represented by the merchandise on memo which had been 
sold to their customers, but were not liable for personal property 
taxes assessed on such merchandise which was not sold to 

3/ 

customers (J.A. 56, 57). Decision was entered under Rule 30 

of the Rules of Procedure Before the District of Columbia Tax 

. 

Court and, pursuant thereto, the parties submitted the {following 
joint computation (J. A. 57, 58): 

j 

37 Where the Tax Court has made Findings of Fact and 

Conclusions of Law determining the issues in a proceeding. 
Rule 30 permits the parties to submit computations pursuant to 
the Tax Court's determination of the issues, showing the 
correct amount of the tax to be entered as the decision. 
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Fiscal Year 1953 


Consigned 

Consigned 

Consigned 

Base 

• 

Merchandise 

Merchandise 

Merchandise 

Tax 

Interest 

Assessed 

Held Taxable 

Held Not Taxable Refund 

Refund 

$59,765.41 

$1,692.08 

$58,073. 33 

$1,161.47 

$371. 66 


Fiscal Year 1954 



$90,943.47 

$1,215.87 

$89,727.60 

$1,794.55 

$358.90 

• 

Fiscal Year 1955 



$56,416. 71 

$1,744.78 

$54, 671.93 

$1,093.44 

87.46 


Subsequently, the Tax Court ordered a refund of the taxes 
and interest in accordance with the joint computation, together 
with statutory interest from the date of payment of the taxes to the 
date of refund (J. A. 58, 59). 

STATUTES INVOLVED 

The Act of June 29, 1922, 42 Stat. 669, ch. 249 (Sec. 47-501, 
D. C. Code, 1951) provides: 


,T For the purpose of defraying such expenses 
of the District of Columbia as Congress may from 
time to time appropriate for, there hereby is 
levied for each and every fiscal year, a tax at 
such rate on the real and personal property subject 
to taxation in the District as will, when added to 
the other taxes and revenues of the District, 
produce money enough to enable the District to 
pay promptly and in full all sums directed by 


) 

( 
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Congress to be paid by the District, and for which 
appropriation has been duly made; and the 
Commissioners of the District of Columbia hereby 
are empowered and directed to ascertain, 
determine, and fix annually such rate of 
taxation as will, when applied as aforesaid, 
produce the money needed to defray the share of 
the expenses of the District during the year for 
which the rate is fixed; and the Commissioners 
of the District shall, in accordance with existing 
law, cause all such taxes and revenues to be 
promptly collected and, when collected, to be 
daily deposited in the Treasury to the credit of the 
District for the purposes herein set out. " Zr 


The Act of July 1, 1902, 32 Stat. 617, ch. 1352, § 6, par. 1, 
as amended (Sec. 47-1201, D. C. Code, 1951) provided: 


"The three members of the permanent 
Board of Assistant Assessors designated by 
the assessor, to assess personal property, shall 
under the direction and supervision of the said 
assessor, assess personal property in the District 
of Columbia as follows." 


The Act of July 3, 1926, 44 Stat. 833, ch. 759, § 4 (Sec. 
47-1202, D. C. Code, 1951) provides: 


"All personal property in the District of 
Columbia subject to taxation shall be listed and 
assessed at not less than the full and true value 

i 

^ The Act of July 16, 1947, ch. 258, Art. n, 61 Stat. 359, 
provided for a minimum rate of 2 per centum on assessed 
value of personal property. Such rate is now in effect, and 
was during the tax years involved in this case. 


i 

I 
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thereof in lawful money. " 

•» 

The Act of July 1, 1902, 32 Stat. 617, ch. 1352, § 6, par. 1, 
as amended (Sec. 47-1203, D. C. Code, 1951, Supp. IV) provides: 


'The assessor of the District of Columbia, 
or his successor in office, shall annually cause 
to be prepared a printed blank schedule of all 
tangible personal property and all general merchandise 
or stock in trade, owned or held in trust or other¬ 
wise, subject to taxation under the provisions of 
sections 47-1201 to 47-1214, 47-1301 to 47-1305, 
47-1701 to 47-1709, and of the classes of 
corporations and companies to be assessed, to which 
shall be appended a form in blank, setting forth 
that the foregoing presents a full and true 
statement of all such personal property, taxable 
capital, or other basis of assessment, or either, 
as the case may be. When said schedule is ready 
for delivery, notice thereof shall be given by the 
assessor by advertisement for three successive 
secular days in one or more of the daily newspapers 
published in said District, and a copy of said 
schedule shall be delivered to any citizen applying 
therefor at the office of the assessor. Every 
person, association, corporation, firm, or company 
in said District liable to taxation hereunder, and 
every association, company, executor, adminis¬ 
trator, guardian, or trustee holding personal 
property in trust liable to taxation hereunder, 
shall, within thirty days after the last publication 
of said advertisement, as aforesaid, fill out the 
proper blanks in said schedule with a full and 
true statement, as in this section hereinbefore 
required, which statement shall also contain, or 
be verified by, a written declaration that it is made 
under the penalties of perjury, such declaration 
to be signed by, and over the address in the 
District of Columbia of, said person, association. 






corporation, firm, company, executor, 
administrator, guardian, or trustee making the 
statement required hereby, thereupon said 
board of personal-tax appraisers, or any one of ! 
the members thereof, shall assess said property 
at its fair cash value, and enter the same in the 
columns upon said blanks provided for that 
purpose, and the amount thus ascertained shall 
be entered upon the books for taxation for each 
fiscal year: Provided, That if any person, firm; 
association, corporation, company, administrator, 
executor, guardi an, or trustee shall fail to make 
and deliver to the assessor or one of the said 
appraisers, within thirty days after the date of 
the last advertisement of the notice hereinbefore| 
required, the schedule of his or its said personal 
property owned, held in trust, or otherwise, as | 
provided for in this section, then the said board i 
of personal-tax appraisers hereinbefore provided 
for shall without delay, from the best information 
they can procure, make an assessment against 
such person, firm, association, corporation, 
company, administrator, executor, guardian, or trustee 
to which they shall add twenty per centum 
thereof; Provided further. That if the said boardj 
of personal-tax appraisers be not satisfied as to j 
the correctness erf the return of personal property 
made by any person, firm, association, corporation, 
company, administrator, executor, guardian, 
or trustee, said board may reject said return, and 
said board, or any one of the members thereof, 
may, from the best information he or they can 
procure, or by making such examination of the 
personal property as may be practicable, assess 
the same in such amount as may to him or them 
seem just; and notice of the rejection of the 
return shall be given to the party interested by 
leaving the same at the address given in said 
return, and in all such cases there shall be a 
right of appeal from the action taken by said 
appraisers to the board of personal-tax appeals, | 
or to their successors in office, within fifteen 
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days after delivery of said notice of rejection 
as aforesaid: And provided further , That if any 
person, firm, associati on, corporation, company, 
administrator, executor, guardian, or trustee 
shall make a false statement touching the matters 
herein provided for, he or they shall be deemed 
guilty of perjury, and upon conviction thereof 
shall be subject to the penalties for that offense 
now provided by section 22-2501." 


The Act of July 3, 1926, 44 Stat. 833, ch. 759, § 6; as 
amended (Sec. 47-1206, D.C. Code, 1951, Supp. IV) provides: 


"Returns of all personal property shall be 
made in the month of July in the fiscal year in 
which the assessment is levied and the value of 
such property shall be made as of the first day of 
that month except that merchants shall continue to 
return their average stock in trade as provided in 
section 47-1212." 


The Act of July 1, 1902, 32 Stat. 618, ch. 1352, § 6, par. 2, 
as amended (Sec. 47-1207, D. C. Code, 1951) provides: 


"On all tangible personal property, 
assessed at a fair cash value (over and above the 
exemptions provided in section 47-1208), including 
vessels, ships, boats, tools, implements, horses, 
and other animals, carriages, wagons, and other 
vehicles, there shall be paid to the collector of 
taxes of the District of Columbia the rate of tax 

5/ The Act of Afay 1$, 1954, 68 Stat. 116, ch. 218, t itle X, 
§ 1003, eliminated as of July 1, 1954, the former re¬ 
quirement of making an affidavit on personal property tax 
returns. The amendment, in effect, makes the signature 
on the return serve the same purpose. 
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provided by law." 

I 

The Act of July 1, 1902, 32 Stat. 618, ch. 1352, § 6, par. 3, 
as amended (Sec. 47-1212, D. C. Code, 1951, Supp. IV) provides in 

i 

pertinent part: 


"Dealers in general merchandise of every 
description shall pay to the collector of taxes of 
the District of Columbia one and one-half per 
centum on the average stock in trade for the pre¬ 
ceding year." 

i 

I 

* * * 

i 

Note: The remaining provisions of this section relate to assess¬ 


ment procedure where a business is established subsequent to 

i 

June 30th of each year. 


REGULATIONS INVOLVED 

’ 

Under Section 47-1203, D. C. Code, 1951, supra, the 
Assessor is required to annually prepare a printed blank schedule 


of all tangible personal property and all general merchandise or 


stock in trade, owned or held in trust or otherwise, subject to 

personal property taxation in the District of Columbia. | The 

! 

specific instructions applying to the schedule of merchandise or 
stock in trade for the tax years involve d are contained in the 
return itself, and provide: 
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SPECIFIC INSTRUCTIONS 
♦ * * 

"4. MERCHANDISE AND STOCK IN TRADE. 
Schedule f A ? must be completed. Monthly 
physical inventories, if taken, shall be reported. 

If physical inventories for all months are not 
available, such physical inventories as are 
available shall be reported; and book or computed 
inventories shall be reported for other months. 
Physical inventories shall be identified by the 
letter r P\ 

TT K any deductions are claimed, an ex¬ 
planation of the determination of such deductions 
shall be given on a separate sheet attached to the 
return. 

"Inventories shall be on the basis of cost. 
(Freight, drayage and other incidental items of 
cost shall be included in cost.) 

"Consigned merchandise and merchandise 
in storage shall be included in reported inventories. 
For information purposes, merchandise consigned 
by the taxpayer and not included in Schedule T A f 
shall be reported by the taxpayer, together with 
the names and addresses of consignees and the 
average value of merchandise consigned to each 
consignee. " 6/ 

* * * 


6/ Reproduced in Commerce Clearing House - The Corporation 

Tax Service - State and Local - District of Columbia, Para. 21-401 
p. 2055. 
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STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred as a matter of law 
in not holding that articles of jewelry comprising approximately 75 
percent of the total stock of respondents as retail jewelry dealers, and 

i 

which were held for sale by respondents in their retail jewelry store, was 
stock in trade. 

2. The District of Columbia Tax Court erred as a matter of 
law in deciding that ownership of stock held for sale was a prerequisite 
to taxation under a statute which imposes a personal property tax on 
dealers in general merchandise measured on the average stock in trade 

. I 

| 

for the preceding year, owned or held in trust or otherwise. 

I 

3. The various sections of the personal property tax law of the 
District of Columbia are in pari materia, and the District of Columbia 
Tax Court erred as a matter of law in failing to construe the law as a 

i 

whole, so as to give effect to the plain purpose and intent Qf Congress. 


SUMMARY OF ARGUMENT 

This case involves the question of respondents' liability for 

i 

District of Columbia personal property taxes, assessed as deficiencies 

i 

for the fiscal years 1953, 1954 and 1955. 

I 

I 

„ j 

Respondents operate a retail jewelry store in the district of 
Columbia. Under the personal property tax laws of the District of 
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Columbia, dealers in general merchandise of every description are 
required to pay a tax on their average stock in trade for the preceding 
year. Approximately 25 percent of respondents’ stock was purchased 
outright by them and held for display and sale in their store; was reported 
by respondents on their personal property tax returns for the years 
involved; tax thereon was paid, and liability therefor is not in dispute. 

The balance of the stock of merchandise which respondents 
maintained for display and sale in their store, had an average value 
exceeding $59,000, $90,000 and $56,000 respectively, for the three 
tax years involved; was not included in respondents’ personal property 
tax returns, and is the particular merchandise upon which the assessment 
is based in this proceeding. This merchandise consists of jewelry, 
watches and similar articles shipped to respondents by out-of-town 
suppliers under so-called memo agreement. 

The respondents in the course of their business treated this 
merchandise in exactly the same manner as they treated the merchandise 
which they owned absolutely. Upon receipt of such merchandise from 
their suppliers it was immediately entered in the partnership books 
and given a stock number. It was combined with, displayed with, and 
sold in exactly the same manner as the stock which respondents owned 
absolutely. By virtue of this arrangement, and through a system of 
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replacement for merchandise sold or returned to suppliers, respondents 
were enabled to maintain a stock of merchandise for sale in their store 
sufficient to meet the demands of their customers. 

I 

A comprehensive plan for the taxation of personal property in 

i 

the District of Columbia has been in effect for over 50 years. In setting 
up the machinery of assessment, Congress initially provided (Section 
47-1203, D. C. Code, 1951) that the Assessor prepare a blank schedule 
for taxpayers to fill out, swear to and return; such return! specifically to 

i 

. . 

include general merchandise or stock in trade owned or held in trust or 
otherwise and taxable under succeeding paragraphs of the law. Among 
the succeeding paragraphs of the law is Section 47-1212, D. C. Code, 

i 

1951, which provides that dealers in general merchandise! shall pay a 
tax on the average stock in trade for the preceding year, j "Stock in trade" 
has been consistently defined as the merchandise, goods 6r stock which 
a merchant holds for sale. All of the merchandise here in dispute was 

held for sale in the regular course of business by respondents and falls 

! 

within the definition of "stock in trade" as that term is generally 
understood. 

The Tax Court (with the exception of a small part of the 
merchandise which was held to be stock in trade because it was sold) 

r 

made no finding or conclusion as to whether this merchandise was, or 

I 

was not, stock in trade of the respondents'. By separately construing 
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the various paragraphs of the personal property tax law, without 

I 

relation to the law as a whole, the Court arrived at an unrealistic 
presumption that Congress did not intend to tax dealers in general 
merchandise when the dealers were not the owners of such merchandise. 
This presumption was indulged in by the Tax Court, despite the fact 
that the statute taxes all merchandise or stock in trade whether tT owned 
or held in trust or otherwise”. 

This construction by tike Tax Court is contrary to the plain 
wording and intendment of the personal property tax law in the District 
of Columbia; violates elementary rules of statutory construction, and is 
contrary to the construction given the personal property tax law by this 
Court in previously decided cases. The decision of the Tax Court, 
insofar as it orders a refund of a part of the assessment here involved, 
is therefore erroneous, and should be reversed. 

ARGUMENT 

I 

Stock in trade, giving that term its ordinary 
and practical, meaning, is not limited to 
merchandise owned by a dealer, but extends 
to all merchandise held for sale in the 
ordinary course of the dealer* s business . 

The law in the District of Columbia imposes a personal property 
. **» 
tax on dealers in general merchandise of every description measured 
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by the average stock in trade for the preceding year (Section 47-1212, 

D. C. Code, 1951, Supp. IV). Respondents are dealers in general 
merchandise, i. e., jewelry, and as such are required to pay a personal 

I 

i 

property tax based on their average stock in trade. 

As a preliminary matter and to clarify the issue in this case, 
it should be stated that respondents filed with the District of Columbia 
personal property tax returns for the fiscal years 1953, 1|954 and 1955, 
and returned thereon an inventory of stock which they owned absolutely 
and paid tax thereon. In addition to the stock absolutely owned by the 
respondents, they held for sale in their store a supply of merchandise 
comprising approximately 75 percent of their stock which was not 

i 

i 

reported on respondents* tax returns for the years involved. It is the 
tax on this merchandise which is the subject of dispute in this case. 

The particular merchandise or stock involved in this proceeding 

i 

is jewelry, watches and similar articles shipped to respondents from 
out-of-town siqipliers under a so-called memo agreement. Under the 
terms of the memo the merchandise was valued as stated thereon; was 
delivered to respondents for examination and inspection only and title 
thereto was retained by the supplier and subject to his order. The 
memo further provided that the merchandise would be returned to the 
supplier on demand; and, until demanded, would be at the risk of the 
respondents; that respondents could not sell, hypothecate or otherwise 
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dispose of the merchandise; and that a sale thereof could only be effective 
and title pass, if, as, and when the supplier consented to such sale and 
a bill of sale was rendered therefor. 

Notwithstanding the plain terms of the memo, respondents, in 
the course of their business, treated the memo merchandise in exactly 
the same manner as they did their admitted stock in trade which they 
owned absolutely. Upon receipt of memo merchandise it was immediately 
entered in the partnership books and given a stock number in the regular 
course of respondents* business (J. A. 7-9). It was intermingled with 
respondents' other stock and was displayed and sold in respondents' 
jewelry store exactly in the same manner as the stock which respondents 
owned absolutely. 

Obviously, under the statute which requires a dealer in general 
merchandise to pay a personal property tax based on his average stock in 
trade, there must be an initial determination of what stock in trade 
consists. Although the Tax Court apparently recognized that this was 
essential (J. A. 46, 47), the court made no such determination. With 
the exception of a small proportion of the stock here involved (discussed 
infra ), the court did not decide whether the memo merchandise held for 
display and sale by the respondents was, or was not, stock in trade. 

The court did decide, however, that lack of ownership by respondents 
in their merchandise foreclosed taxation under this section of the 
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personal property tax law. 

Petitioner respectfully submits that for all practical purposes 
under the facts in this case respondents were as much the owners of 
the memo merchandise displayed for. sale in their store as they were the 
owners of the merchandise which they had purchased for sale and owned 

absolutely. | 

i 

Stock in trade has been defined in various ways and in many cases, 
but the construction most often given that phrase is that Which is set 
forth in the cases cited below. In Story v. Christin, et al (Sup. Ct. Calif. 

- -j. 

1939), 14 Cal. 2d 592, 95 P. 2d 925, at page 927, the term was defined 
as follows: 


M On the other hand, such trees seem to haye 
all the characteristics of stock in trade, which is |a 
stock of merchandise as that term is ordinarily used 
among business men. This term includes the goods 
or chattels which a merchant holds for sale. Shasta 
Lumber Co. v. McCoy , 85 Cal. App. 468, 259 P. 965; 
Charles J. Off & Co. v. Morehead , 235 HI. 40, 86 
N. E. 264 * * *; Swift & Co. v. Tempelos, 178 N. p. 
487, 101 S.E. 8, 7A.L.R. 1581; * 


In determining what is includible as stock in trade, the Court 


in Warren Co. v. Howell ( Sup. Ct. Fla., 1941), 147 Fla. 
167, at page 169, stated: 


602, 3 So. 2d 


"* * * Stock in trade includes all chattels j 
which the merchant acquires and puts into his place 



of business for use in his trade or for the purpose 
of sale. See 60 C. J. 106. See, also, Endrizzi v. 
Peto, (1917) B. C. 1 West. Week. Rep. 1439, cited 
9 A. L. R. 1264, where it was said: 

'The defendant here is a trader. 

If he were just planning to enter into 
business as a trader, he must first 
ascertain what he needs to carry on his 
business and what capital would be 
required. I should be of the opinion 
that whatever he would need to carry 
on his business, not only of merchandise 
which he places upon his shelves or 


counter for sale, but such other 
materials as * * * would constitute 
the 1 stock in trade of his business* * * *." 
(Emphasis supplied) 


In Woodworth & Co. v. City of Concord (Sup. Ct., N. Hi, 1915) 


78 N. H. 54, 96 A. 296, the court, at page 297, construed stock in trade 
thusly: 


"* * * »stock in trade*, giving the term its 
practical and ordinary meaning, is merchandise or 
goods kept for sale or traffic; and this is substantially 
the definition usually given to the phrase. Webster, 
New Int. Diet. 1048; 9 Cent. Diet. 5956; 36 Cyc. 

1300. 


'The word 'merchandise' and 
phrase 'stock in trade' are well 
understood to mean goods for sale — 
a stock of goods offered for sale — 
and this meaning accords precisely 
with their derivation.' Woodman v. 
Print Works, 6 R. L 470, 472; 








I 
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i 

i. 

The facts in this case are clear. Respondents are retail jewelers. 

! 

The memo merchandise was jewelry held for sale at retail. This 

I 

jewelry was intermingled with respondents* other merchandise, displayed 

■ 

in the same show cases and sold in exactly the same manner as the 

i 

. 

merchandise displayed and sold which the respondents ojwned absolutely. 

Respondents estimated that the memo jewelry comprised approximately 

I 

75 percent of their total stock at all times. This stock was acquired, 

| 

held, displayed and offered for sale by respondents in thje ordinary 

course of their business. These circumstances lead inevitably to the 

I 

conclusion that the jewelry in question was stock in trade of respondents 
and, as such, was subject to tax under the personal property tax laws of 

i 

I 

the District of Columbia. 

The substance of the Tax Court's opinion was that of the total 
memo merchandise held for sale in respondents' retail store only that 

i 

i 

merchandise which was sold ever became stock in trade. The figures 
on which the average monthly inventory and the average inventory of 

sales were based are contained in respondents' exhibits Nos. 3 and 4 

i 

designated "Inventory of Consigned Merchandise" and "Total of Sales 
(taken from memo) of Consigned Goods", respectively. The practical 

effect of the court's opinion, iSv contained lit part ofithe joint computation 

• •• - • 

i 

filed by the parties pursuant thereto and is reproduced in the following 

• i 


table: 
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Consigned 
Merchandise . 
Assessed 

$59,765.41 


$90,943.47 


$56,416. 71 


Fiscal Year 1953 

Consigned 
Merchandise 
Held Taxable 

$1*692.08 

Fiscal Year 1954 

$1, 215.87 

Fiscal Year 1955 

$1,744. 78 


Consigned, . 
Merchandise 
Held Not Taxable - 

$58,073.33 

$89,727. 60 

$54, 671.93 


The District does not complain of the Tax Court* s conclusion 
with regard to so much of the memo merchandise as was held to be stock 
in trade of the respondents. That portion of the memo merchandise which 
was sold by the respondents was held to be stock in trade and taxable. 

; 

The District is, however, aggrieved by the determination of the 

** ■ H 

Tax Court that the balance of this merchandise comprising the bulk of 
respondents* stock held for sale was not taxable. Necessarily implied 
in the Court* s opinion is the proposition that a private contractual 
relationship (the terms of which are admittedly not complied with) can, 
for tax purposes, change the commonly accepted definition of stock in 
trade from "goods and merchandise held for sale** to "goods and 
merchandise held for sale and sold* *. 

To say, as the Tax Court does, that merchandise not a part 
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i 

i 

i 

of the dealer's stock in trade becomes a part of his stocx in trade 

immediately upon being sold, is to give the term "stocK in trade" an 

I 

absurd meaning. 

With reference to the memo merchandise 'which was held 
for sale and sold the Tax Court stated (J. A. 49, 50): 


"The Court is of the opinion that the 
' merchandise delivered to, and held by the 
petitioners on memorandum agreement was not 
held on consignment, but by a form of bailment 
up to the moment of sale to customers; and that 
at that moment the merchandise so sold became 
a part of the stock in trade of the petitioners. j The 
fact that it was in the stock in trade for an instant 
only is not important What is important is that 
when the merchandise was sold to customers it 
was the property of the petitioners. They did 
not sell as factors or agents of the suppliers. 

The memorandum merchandise which was sold 
to customers of the petitioners must be included 
in their stock in trade for the purposes of taxation 
and in computing the correct amount of personal 
property taxes owned by the petitioners. 


— . * ■ ■ 




Without any attempt to analyze the foregoing statement of 
the Tax Court, the District deems it sufficient to point put that 


- , : •* 


counsel has been unable to find any definition of stock in trade 

' - : • ■ / V 

which either directly or by inference makes the sale of merchandise 
a test to determine what constitutes stock in trade. 

i 

The District submits that all of the merchandise received 


by respondents on memo agreement and held for sale by 


them was 


i 

part of respondents' stock in trade, or none of it was. All of the memo 




; 
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merchandise was held for sale by respondents and this merchandise 
constituted approximately 75 percent of the respondents' total 
stock. The sole question under the statute is what constitutes 
respondents' stock in trade. No logical or val id distinction can 
be drawn between memo merchandise held for sale and not sold, 
and the merchandise held for sale and sold; nor, for that matter, 
can any practical distinction be drawn between the memo merchandise 
and the merchandise which respondents owned absolutely, and held 
for sale. It must be presumed that Congress, in enacting the 
personal property tax laws for the District of Columbia, intended 
to give the term "stock in trade" its ordinary and practical 
meaning; i. e., "merchandise or goods held for sale". All of 
the stock of respondents, represented by the memo merchandise, 
falls squarely within this definition. 

»* . 

n 


Lack of ownership of property comprising 
respondents' stock in trade is no bar to 
the taxation of such property where the 
statute provides for a tax measured by 
respondents' average stock in trade , 
owned or held in trust or otherwise. 


Respondents contended below, and the Tax Court held, 
that since they were not the owners of the memorandum merchandise 

in question they could not be taxed thereon. However, it has 

• * 
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long been established, 'where statutes authorize such procedure, 
that a person in possession or control of a nonresident's property 
may be assessed therefor irrespective of the nature <jrf his 

possession. 84 C. J. S. Taxation § 109. As the Supreme Court of 

I 

the United States said in the case of Car stairs v. Cochran, 193 U. S. 


10, 48 L. Ed. 596, 24 S. Ct. 318: 


"A state has the undoubted power to 
tax private property having a situs within its; 
territorial limits; and may require the party! 
in possession of the property to pay the taxe^ 
thereon. 'Unless restrained by provisions of 
the Federal Constitution, the power of the 
state as to the mode, form, and extent of 
taxation is unlimited, where the subjects to 
which it applies are within her jurisdiction. 1 
State Tax on Foreign-Held Bonds, 15 Wall. 
300, 3iS, 21 L. ed. 179, 186. 'Statutes 
sometimes provide that tangible personal 
property shall be assessed wherever in the 
state it may be, either to the owner himself 
or to the agent or other person having it in 
charge; and there is no doubt of the right to 
do this, whether the owner is resident in the 
state or not. 8 " (Citing cases) 


The District of Columbia personal property tax law (§§ 47-1201, 

i 

et seq., D. C. Code, 1951) authorizes the taxing of a merchant's 


stock in trade whether such stock in trade is owned or 
trust or held otherwise. 


held in 


The machinery for assessment is set up by Congress in 
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Section 47-1203, D.C. Code, 1951. This Court had occasion to 
construe that section in Chesapeake & Potomac Telephone Co. v 
District of Columbia (1913), 39 App. D.C. 565, wherein this 
Court stated, at page 567: 


"* * * it provides that the assessor 
shall prepare, annually, 1 a printed blank 
schedule of all tangible personal property 
and all general merchandise or stock in 
trade, owned or held in trust or otherwise, 
subject to taxation under the provisions of 
this section, and of the classes of corporations 
and companies to be assessed, together with 
the rate of tax prescribed, to which shall be 
appended an affidavit in blank, setting forth 
that the foregoing presents a full and true 
statement of all such personal property, 
taxable capital, or other basis of assess¬ 
ment, or either, as the case may be T . 

Publication of the readiness of the b lanks 
for delivery to taxpayers upon demand is then 
required to be made; and that every person, 
corporation, etc., shall within thirty days 
after final publication ’fill out the proper 
blanks in said schedule, with a full and 
true statement, as in this section herein¬ 
before required, * which shall be sworn to. 

When the sworn statement shall have been 
made and returned, the board of tax 
.. appraisers ’shall assess said property at 
its fair cash value’ and enter the same upon 
the blanks and in the books for taxation for 
the fiscal year. ” U 

_ v • - • • _ * ' • 

77 The requirement of making affidavit on personal property 
far returns was eliminated by the Act of May 18, 1954, 68 
Stat. 116, ch. 218, title X, $ 1003. A written declaration, 
rna dfr under penalty of perjury, that the return c ontain s a 
full and true statement of all taxable personal property is 
now required. 
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I 


There can be no doubt that Section 47-1203, when read alone, 
required respondents to list all their stock in trade, j owned or 


held in trust or otherwise, and to declare that the li^t presented a 
full and true statement "of all such personal property”. There 

i 

can likewise be no doubt that where respondents failed to list on 

their returns a portion of their stock in trade in theif possession 

I 

and under their control, but not owned by them, such returns did 

8 / 

not present a M full and true statement of all such personal property”. 

Section 47-1212, D. C. Code, supra, provides, in pertinent 
part, as follows: 


"Dealers in general merchandise of , 
every description shall pay to the collector of 
taxes of the District of Columbia, one and one-half 
per centum on the average stock in trade for 
the preceding year. ” 


In regard to the section just quoted, the Tax 


Court stated 


87 As pointed out in the statement of the case, supra , and in 

the Tax Court’s opinion (J. A. 49), respondents did not include 
in their District of Columbia personal property tax return 
any of their inventory of merchandise held on memo agreement. 
This alone is sufficient to invoke the provisions of Section 47-1203 
relating to incorrect returns, for respondents halve themselves 
designated this stock as "Inventory of consigned merchandise” 
(Resps* Ex. No. 3), and yet failed to report it in accordance 
with the specific instructions for consigned merchandise 
contained on the District of Columbia personal property 
tax return form, supra. 
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(J. A. 56): 


TT It will be noted that no reference 
is made to general merchandise or stock in 
trade owned or held in trust or otherwise' 
in Section 4?-1212, and it must be presumed 
that Congress did not intend to tax the taxpayer 
for merchandise owned by someone else. K 
so, it would have been a very simple thing 
to add the qualifying phrase. * * *" 


Obviously, it was not necessary for Congress to add a 

qualifying phrase in Section 47-1212 since it had already stated in 

Section 47-1203 that the stock in trade to which it was referring was 

stock in trade, "owned or held in trust or otherwise" and taxable 

under provisions of other sections of the law, including Section 47-1212. 

It would have been ridiculous for Congress to require that all 

stock in trade, owned or held , be listed, sworn to, and returned 

by the taxpayer, and the assessment be based on the fair cash value 

97 The personal property tax: laws with reference to a 

dealer 1 s merchandise or stock in trade in substantially 
the same form have been consistently administered for 
a period cf over 50 years. While it is true there has been 
no court case where the present issue was raised, i. e., 
that personal property comprising a dealer's stock in 
trade was not subject to taxation if not owned by such dealer, 
this Court has had a case before it in which a taxpayer listed 
personal property in its tax returns where legal title was in 
another. Judge Stephens in his concurring opinion Warner 
Bros. Pictures, Inc, v. District cf Columbia, 83 U. S. 

App. D.C. 158, 168 F. 2d 157, expressly commented upon 
such a situation. 




- 31 - 


of said property , if Congress had not meant all of such property to 
be taxable. This Court took the same view in the Chesapeake & 

I 

Potomac Telephone Co . case, supra , wherein this C0urt, at page 
568, stated: 


tf We perceive no special difficulty in I 
ascertaining the general meaning of sec. 6 j 
with its numerous paragraphs. The first and 
lengthy paragraph deals naturally with the 
machinery of assessment, leaving the different 
bases of assessment and the different rates ! 
provided, especially for corporations, to be ! 
regulated in special paragraphs. " 


And again at page 569: 


Tt The only blank form of schedule for j 
the taxpayers to fill out, swear to, and return 
is provided for in the first paragraph of sec. j6, 
the details of the same being left to the 
assessor. That this is intended for the use 
of each person, taxable in any mode under 
the succeeding paragraphs, is clearly shown j 
by the requirement that the affidavit thereto j 
shall present a full and true statement of all j 
such personal property, taxable capital, or 
other basis of assessment. 11 


Thus, it is obvious that Sections 47-1203 and 47-1212 

must be read together and made to harmonize. These two sections 

i 

were enacted at the same time by the Act of July 1, 1902, supra. 

In Sutherland, Statutes and Statutory Construction (194$), 3rd Ed. 
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Vol. 2, § 4703, it is stated: 


"The practical inquiry in litigation is 
usually to determine what a particular provision, 
clause, or word means. To answer it one 
must proceed as he would with any other 
composition — construe it with reference to 
the leading idea or purpose of the whole 
instrument. A statute is passed as a whole and 
not in parts or sections and is animated by one 
general purpose and intent. Consequently, 
each part or section should be construed in 
connection with every other part or section so 
as to produce a harmonious whole." (Citing 
cases) 


And again in Section 4705 of Sutherland’s Treatise, it is stated: 


It is an elementary rule of con¬ 
struction that effect must be given, if possible, 
to every word, clause and sentence of a statute. ’ 
A statute should be construed so that effect is 
given to all its provisions, so that no part will 
be inoperative or superfluous, void or in¬ 
significant, and so that one section will not 
destroy another unless the provision is the 
result of obvious mistake or error." 


The Tax Court, in its opinion, stated (J. A. 53): 


’The difficulty of decision is due to the 
somewhat confused statutory situation affecting 
the levy of personal property taxes. 

, . • * . * 

and proceeds to dissect the law relating to personal property 

'**«•*’ ’ « . • , 

taxation in the District of Columbia. 
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The various sections of the personal property tax law in 

* 

the District of Columbia are in pari materia and this Court has never 
recognized any confusion M affecting the levy of personal property 

taxes" in construing them. Cf. Chesapeake & Potomac Telephone 

! 

Co. v. D. C., supra . On the contrary, in District of Columbia v. 
Smoot Sand and Gravel Corporation, 87 U. S. App. 24p, 184 F. 2d 
987, cert, denied 340 U. S. 933, this Court had before it the 
question of whether tugs, scows and launches owned by a Delaware 
Corporation and employed to a substantial degree in the District 
might be subjected to the personal property tax of the District on an 
apportionment basis in the absence of an express provision in the 

I 

| 

law. The principal statute relied upon by the District was 

10 / 

Section 47-1207, of the Code, supra , which expressly includes 
vessels, ships and boat s. hi determining that the local statutes, 

which are in general terms, authorized an apportioned tax, the 

i 

i 

Court commented that in addition to Section 47-1207, the District 
of Columbia finds authority for the tax in Sections 47-1202 and 
47-1203 of the same title. In deciding this case and construing the 
various sections of the personal property tax laws of the District 
of Columbia in pari materia, this Court laid down a clear guide from 


TO7 References therein were to the 6. C. Code (1940), the pro- 

visions of which have been carried over to the D. C. Code (1951). 
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which the Tax Court has now seen fit to depart. 

/' 

Section 47-1203 is the controlling section under the facts 
presented herein. Section 47-1212 provides a method of measuring 
the property already designated as taxable. This construction gives 
effect to every provision of the personal property tax law, and 
clearly reflects the intent of Congress. Under the provisions of 
Section 47-1206, supra , personal property having a taxable situs 
in the District of Columbia, with the exception of stock in trade 
under Section 47-1212, is taxed as of a date certain. Congress 
undoubtedly considered that if the stock in trade of merchants 
was taxed as of a date certain, such stock in trade might be at its 
lowest or highest ebb on such date, and, in either case, a tax thus 
measured would be inequitable. Therefore, Congress provided in 
Section 47-1212 that the tax on merchants be measured by their 
average stock in trade for the preceding year. As early as 1889 the 
Supreme Court of the United States recognized the validity of such 
procedure in the case of Shotwell v. Moore, 129 U. S. 590, 32 L. Ed. 
827, 9 S. Ct. 362. The Supreme Court stated, at 129 U.S. 598: 

tt* 4 c 4c The State of Ohio, like anany, and 
perhaps most of the other States, collects from 
the business and property subject to taxation for 
the year preceding the specified date, the 
elements of an assessment of a tax to be paid 
by the taxpayer for the year succeeding tha t 
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date, and it has in several instances 
recognized the fact that an assessment 
which assumed that all property should only 
be assessed to those who were the owners of it on 
the precise date named was not a just apportion¬ 
ment. * * * So in the case of merchants en¬ 
gaged in buying and selling goods,, the stock on 
hand on that day might be either the largest" 
or the smallest of any period during the year 
preceding. If it were either, a tax intended 
to be governed by the amount of property 
owned or held by them during such year would 
be evidently unjust either to them or to the| 

State. 


'To avoid this evil the statute in 
Ohio provides for the ascertainment of the 
monthly average amount or value of the 
property or goods in which such parties were 
dealing, and for the assessment for taxation " 
on that basis. Many kinds of business musit 
be of this character. M (Emphasis supplied) 


Respondents maintained a monthly average of memo 
merchandise or stock in excess of $59,000, $90, 00 ^ and 
$56,000, respectively, for each of the tax years involved. This 
stock, sufficient to meet the needs of respondents’ retail jewelry 

l 

business, was maintained through a system of replacement of 

i 

memo merchandise sold, or returned to the suppliers. Under 
these circumstances there can be no question but that the stock 
in trade of respondents represented by memo merchandise 


had a tax situs in the District of Columbia. 
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Congress, in enacting the personal property tax law for 
the District of Columbia provided for the listing and assessment of 
all general merchandise or stock in trade, owned or held in trust 
or otherwise , and designated the average stock in trade for the 
preceding year as the measure of the tax for dealers in general 
merchandise. Obviously, a private contractual relationship (the 
terms of which were admittedly not complied with by the parties) 
cannot thwart the plain intendment of a statutory scheme for 
taxation of personal property in the District of Columbia. If we look 
through the shadow of the legal sicaties contained in the memo 
agreement to the substance of these transactions, we find that 
respondents possessed substantially the same rights in the memo 
merchandise as they possessed in the stock which they owned 
absolutely; that is, the right to hold, possess, control and sell the 
merchandise. 

The Tax Court decided that respondents held the memo 
merchandise "by a form of bailment". Bailment has often been con¬ 
strued as a form of trust vhereinlfce bailee holds the bailed property 
in trust for the bailor. 6 Am. Jur. , Bailments; Sections 4, 27, 57. 
Nevertheless, the Tax Court did not decide whether the memo 
merchandise was "held in trust or otherwise',!, since it decided 
that the quoted phrase contained in Section 47-1203 was inapplicable. 
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The Tax Court based its decision solely,upon the theory that respondents 
were not the owners of the merchandise in question. The court did 
find, however, that respondents held the merchandise for sale. It 
seems sufficient to point out that the phrase TT owned or held in trust 
or otherwise" was intended by Congress to be all inclusive, and to 
apply to any manner of holding property subject to taxation under 
the personal property tax laws in the District of Columb 


CONCLUSION 

The Tax Court's decision in this case insofar a$ it held 
that a part of the memo merchandise held for sale by respondents 
was non-taxable under the personal property tax laws in the District 

i 

of Columbia is erroneous and should be reversed. 

| 
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Whether respondents are liable for the District of Columbia per¬ 
sonal property tax upon articles of jewelry sent to them under memoranda 
by various manufacturers and suppliers who expressly retained title 
thereto and control thereof and which items are not sold in the District 

I 

I 

of Columbia but instead, after display to possible purchasers, are re¬ 
turned or sent elsewhere in accordance with the owner’s instructions. 
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UNITED STATES COURT OF APPEALS 

! 

For The District of Columbia Circuit 


No. 13,474 


DISTRICT OF COLUMBIA, 


Petitioner, 


v. 


LAMBERT KING and HARRY BARTZ, 

T/A BARTZ & KING, a Partnership, 

Respondents. 


APPEAL FROM THE DISTRICT OF COLUMBIA TAX C|OURT 


BRIEF FOR RESPONDENTS 


PRELIMINARY STATEMENT 

In the Court below the taxability of memorandum items sold by 
respondents in the District of Columbia to its customers was also at 

issue. The Tax Court held that such sales were .. J. not for the ac- 

i 

count of the suppliers but for the account of petitioners"’ that ".at 

the moment of sale to customers.the merchandise so sold became 

a part of the stock in trade of the petitioners.... m that ".when the 

i 

merchandise was sold to customers it was the ^property of the petitioners. 
They did not sell as factors or agents of the suppliers^'. 
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While we maintain our position that based upon the past actions 
of the parties, the suppliers implicitly gave respondents permission to 
make such sales as agent for the suppliers and that title remained 
always in the suppliers. Nevertheless we do not quarrel too violently 
with the Tax Court's decision because we must confess we feel this 
result to be equitable and fair to both parties. 

COUNTER-STATEMENT OF THE CASE 

Respondents operate a very fine retail jewelry business in their 
rented store in the Ring Building in the District of Columbia (Findings 
of Fact 1, JA 40). They sell items of merchandise that are forwarded 
under memoranda from suppliers outside the District of Columbia, such 
items never being purchased by respondents, title being retained in the 
suppliers; such items of forwarded merchandise that are not sold by 
respondents are returned to the supplier or sent elsewhere pursuant 
to the supplier's instructions (Findings of Fact 3(a), 3(b), JA 40-42; 

JA 10-15).* 

Respondents' average monthly inventory of memorandum items 
for the years here involved was as follows: (Findings of Fact 4, 

JA 42-44) 

1951- 1952 $59,765.41 

1952- 1953 $90,943.47 

1953- 1954 $56,416.71 

The great bulk of these items were never sold through respondents 
but were returned to the supplier or shipped to jewelry stores elsewhere 
on instructions from the supplier (JA 13-15). The question of liability 
of respondents for personal property tax on these unsold items is in¬ 
volved in this appeal. There was no definite time limit within which 
respondents might retain any item for exhibition and display; the time 
varied from several days to several weeks to several months, depending 

_ . \ • •: .. „ -v - 

* Items which respondents purchase and hold as their own property and stock in trade are not involved 
in this case (Findings of Fact 2, JA 40). 
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upon the supplier’s instructions. However, no item ^ras retained more 
than six months except in rare instances (JA 14-15; JA 24). Sales of 
memorandum items during the years here involved through respondents 
were as follows: (Findings of Fact 4, JA 42-44) 

1951- 1952 $20,304.95 

1952- 1953 $14,590.47 

1953- 1954 $20,937.85 

As appears from these figures, most of the memorandum items 
were never sold in the District of Columbia but were returned to the 
suppliers, yet the District has assessed a personal property tax on all 
of these items, the great bulk of which items as shown by the above 
figures respondents knew would not be sold through them but would 
be returned to the supplier. 

A typical memorandum provides: (JA 419 footnote 12) 

t 

T T *The goods described and valued as belbw are de¬ 
livered to you for examination and inspectioii only and 
are the property of (name of supplier) to them on demand. 

Such merchandise, until returned to them and actually 
received, are at your risk from all hazards.! No right 
or power is given to you to sell, pledge, hypothecate or 
otherwise dispose of this merchandise regardless of 
prior transactions. A sale of this merchandise can 
only be effected and the title will pass only i^, as and 
when the said (name of supplier) shall agree jto such 
sale and a bill of sale rendered therefor. ft 

i 

i 

Under the express language of the memorandum, title is retained 

I 

in the supplier and, moreover, the supplier has complete control of 
the property. The following actions of the parties involved under these 
memoranda clearly indicate that title and control over the item is re- 

I 

tained by the supplier. 

1. Respondents always return any item immediately upon 
the supplier’s demand (Findings of Fact 3(b), JA 10-11). 

2. It is normal for the supplier to direct respondents to 

i 

ship a memorandum item to another retailer^ with which 
instructions respondents comply promptly (Findings of 
Fact 3 (b) JA 42; JA 12-13). ! 
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3. Respondents never pay for any of the memorandum items 
until after they have been sold (JA 18). 

4. Both respondents and suppliers treat the items as being 
owned by the suppliers. As an example, the memorandum 
items have never been included in the inventories on the 
respondents* federal income tax returns nor their District 
of Columbia franchise and personal property tax returns 
(Findings of Fact 5, JA 44). 

5. The insurance policy secured by respondents, which en¬ 
tails a large premium, covers property owned by others, 
and when the insurance company paid the claims filed for 
property stolen in a robbery in December 1954, the checks 
were made payable to both the suppliers and respondents, 
and were endorsed over and delivered to the suppliers 

by the respondents (Findings of Fact 6, JA 44-45). 

Although the memoranda provide that a sale can be effected only 
by permission of the supplier, it is evidenced by the past action of the 
parties that the supplier has impliedly given respondents permission 
to sell an item without first contacting the supplier. Instead, immediately 
after the sale, respondents telephone the supplier, advising him of the 
sale, and the supplier then sends a bill to respondents who pay the bill 
from the proceeds of the sale (Findings of Fact 3(a), JA 41). However, 
this tacit waiver of one stated requirement of the memoranda does 
not change the fact that title to the merchandise is retained by the sup¬ 
pliers at all times. Respondents, by implied permission, act merely 
as agents for the suppliers in making such sales: such action does 
not vitiate the memoranda as it is well settled that "a separable part 
of the contract may be waived or modified by the parties without a can¬ 
cellation or voidence of the whole contract" 12 Am. Jur. 105. 

It thus seems beyond dispute that title to the memoranda items, 
whether returned to the supplier, sent elsewhere at the supplier*s 
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request and pursuant to his instructions, or sold by respondents under 
an implied agency, is never in the respondents but always in the sup¬ 
pliers. 

! 

! 

STATUTES INVOLVED 

The statutes and regulations involved are set forth in petitioner’s 
brief, pps. 3-14 and to conserve space will not be here repeated. 

j 

i 

SUMMARY OF ARGUMENT 

Stripped of ambiguities and technical complexities, petitioner’s 
brief, as we read it, takes the position that the District of Columbia 
personal property tax can be levied against the non-owner of personal 
property despite the fact that the levying statute does pot expressly 
provide therefor. Respondents contend that this is in error. Respondent's 
position is very simple. We maintain that although the District of 
Columbia statute does levy a person property tax on the owners of 
general merchandise, it does not levy a tax on non-owners of general 
merchandise. Under the decisions handed down by thjs Honorable Court 
and the decisions of the District of Columbia Tax Court, the items of 

I 

personalty (1) which respondents never own, (2) which are sent to them 
under memoranda but to which the suppliers expressly retain title, and 
(3) which are not sold in the District of Columbia but ire returned to 
the supplier-owners or sent elsewhere pursuant to thiir instructions, 
clearly are not subject to the District of Columbia personal property 
tax. In short, the respondents are not liable to the District of Columbia 

i 

for taxes on personal property owned by others than themselves. * 

i 

A — i 

* Attention is invited to a matter of common knowledge--that storage companies in the District of 
Columbia do not pay—nor are they asked to pay—personal property tax on goods entrusted to their 
keeping. 



ARGUMENT 


The District of Columbia Personal Property Tax 
Statute Does not Levy a Tax on Non-Owners of 

Merchandise 


The items of jewelry, title to which is retained by the supplier, 
shipped on memorandum to respondents, which items are not sold 
in the District of Columbia but are returned to the supplier or sent 
elsewhere pursuant to his instructions clearly are not subject to the 
District of Columbia personal property tax. None of these items are 
ever owned by respondents and, under the facts here, the conduct 
of the parties, and the transactions carried out under the memoranda, 
title never is in the respondents. 

It is clear from the decisions of this Court and of the Tax Court 
that the test for determining whether a taxpayer is subject to liability 
for personal property tax is plain and simple, namely, does the taxpayer 
have title to the goods involved? If he is not the owner of the goods, 
he is not liable for the tax. 

In Tumulty v. District of Columbia, 102 Fed (2d) 254 (CA 1939) 
the taxpayer purchased several District of Columbia hotels and the 
personalty contained therein. These properties were managed by 
various corporations. The taxpayer never filed a personal property 
tax return, and the District of Columbia filed personal property tax 

assessments against the managing companies instead of the owner. 

• * 

The question before the Court was whether the assessments were 
valid. The Court held that the personal property tax assessments 
against the taxpayer's managing agents were invalid since they were 
not the owners. The Court stated, at page 259: 
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"The personal property tax is a definite charge 
against the owner of the property." 

i 

* * * 

"_It is conceded by counsel for the District 

of Columbia that an assessment on personal | 
property must be made against the person owning 
snch property , but they contend that though ^the 
assessment be made against an owner, it is j 
not necessary that it be made in his name.' i 
We are unable to agree with this ." 

(Emphasis supplied) 

Accord, Pearson v. Laughlin, 190 Fed(2d) 653 (CA 1^51). 

- I 

This Court has squarely laid down the rule that in order for one 

i 

to be subject to liability for personal property tax, hi must own the 
personal property being taxed. The District of Columbia Tax Court 
has followed that same rule in the "bottling company’] cases. In every 
case, the District of Columbia Tax Court, in determining the taxpayer’s 
liability, held that it was essential that the taxpayer involved had title 
to the personal property being assessed with the tax. | If he did not own 
the property, he was not liable for the tax. See, for example, Lindsey 
Rawley and Glenn T. Rawley, T/A Rock Creek Ginger Ale v . District 
of Columbia, Docket No. 512, decided August 21,, 1942, Suburban 
Ginger Ale Co. v. D.C. , Docket No. 513, decided August 25, 1942, 

Dr. Pepper Bottling Company v. D.C. , Docket No. 516, November 23, 
1942, 7-Up Washington, Inc ., v. D.C ., Docket No. ^42, December 28, 
1945, Globe Brewing Company v. D.C., Docket No. $>76, November 10, 

1942, American Sales Company v. D.C., Docket No. j 517, June 17, 1943. 

i 

In the Tumulty case, supra, it was "conceded by counsel for the 

District of Columbia that an assessment on personal property must be 

I 

made against the person owning such property-". j Now petitioner is 

reversing its position, and resorts to a technical statutory maze in 
an effort to show that respondents are liable for tax under the District 
of Columbia Personal Property Tax Statute. j 

l 

j 

i 

i 






8 


There is no question that the personal property statutory situa¬ 
tion is somewhat confused (JA 53). The general levy which is contained 
in Sec. 47-501 of the D.C. Code (1951 edition) merely provides for a 
personal property tax. The general levy does not specify the character 
of the personal property covered or the type of holding that is required 
to make the assessee subject to the tax. Petitioner lays great stress 
upon Sec. 47-1203 of the Code which is not a levying section. It merely 
provides for the procedure to be followed in the assessment of personal 
property taxes. It directs the assessor to prepare "a printed blank 
schedule of all tangible personal property and all merchandise of stock 
in trade owned or held in trust or otherwise subject to taxation under 
the provisions of Secs. 47-1201 to 47-1214, 47-1305, 47-1701 to 
47-1509". Petitioner then argues that it should be inferred that this 
would cover non-owners of personal property. But taxes cannot be 
assessed on inference. There must always be a clear and definite 
statutory basis or provision for an assessment. See, for example, 
Gould v. Gould , 245 U.S. 151 (1917); Queens City Brewing Co. v. 
District of Columbia 134 Fed(2d) 44 (CA 1943) cert denied 319 US 76. 

The specific levy of personal property taxes on general mer¬ 
chandise Sec. 47-1212 in Supplement in of the D.C. Code (1951 edition) 
is plain and unambiguous and states: 

f ’Dealers in general merchandise of every description 
shall pay to the Collector of Taxes of the District of 
Columbia one and one-half percentum on the average 
stock in trade." 

No reference is made to "general merchandise or stock in trade owned 
or held in trust or otherwise" and it can only be presumed that it was 
not intended to tax any person for personal property owned by someone 
else. 

Petitioner in its brief (p. 28) laid great stress upon the case of 
Chesapeake & Potomac Telephone Co. v. D.C., 39 App D.C. 565 (1913) 
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and quoted from a large part of the decision. This was merely a quota¬ 
tion by the Court of Appeals itself from the exact language of the Per¬ 
sonal Property Tax Statute in effect at that time. That case has no 
relevancy here. It dealt with the tax on the gross earnings of a corp- 

I 

oration and questioned the right of the assessor to levy an additional 
20% tax on the amount of gross earnings reported in the return, plus 
a penalty because of the failure of the taxpayer in tha|t case to originally 
file a return. The decision handed down by the Couri of Appeals square¬ 
ly in point here is the Tumulty case, supra , which clearly holds that 
under the District of Columbia Personal Property Tax Statutes only 
the owner of personal property is subject to tax. 

Respondents Are Not Subject to Tax on the 
Personal Property Not Owned by Them .! 

Under the well established rule stated above, the District of 

Columbia Tax Court found that title and control over the memoranda 

I 

items was not in respondents and accordingly held that respondents 

were not liable for the personal property tax. If titlej to these items 

! 

were ever in the respondents, how could the supplier idemand that 

respondents return the items or forward the items to ja different jewelry 

i 

retailer? As shown by the record, all unsold items are returned to the 
suppliers or shipped to other retailers merely upon the supplier's in¬ 
structions. This Court in order to reverse the District Tax Court, 
would have to find that there had been a sale made by jthe suppliers to 
the respondents. It is obvious that there was no such sale because: 

| 

1. Respondents always return any item immediately 
upon the supplier's demand for it. 

2. It is normal for the supplier to direct the respondents 
to ship a memorandum item to another retailer, and 
respondents immediately comply. 

I 

3. Respondents never pay for any of the meinorandum 

I 

items until after they have been sold, (under an 

* 

implied agency, as we contend). 
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4. Both respondents and the suppliers recognize die 
items as being owned by the suppliers. As an 
example, the items have not been included in the 
inventory on the federal income tax returns nor 

the District of Columbia personal property tax returns 
filed by respondents, and no tax, either federal or 
District, has been paid upon them by respondents (ex¬ 
cept the assessments here in issue). 

5. Respondents' insurance policy which entails a large 
premium, covers property on respondents' premises 
owned by others, and when the insurance company 
paid the claims filed for property stolen in a robbery, 
the checks were made payable to both respondents and 
the several suppliers as their losses appeared, and 
the respective checks were endorsed over and de¬ 
livered by respondents to and cashed by each sup¬ 
plier. 

Even if we assume there was a simple consignment of the items, 
title was never in respondents. The effect of such a transaction, appli¬ 
cable to sales of memoranda items made by respondents, is set forth 
in the case of In Re Taylor, 46 Fed (2d) 326, 328 (DC Mich 1931): 

"It (a simple consignment) imposes no obligation 
upon the consignor to sell or upon the consignee 
to buy any property, and it effects no sale or 
transfer of title, conditional or absolute, from 
consignor to consignee. It merely creates a 
bailment, between the consignor as bailor and 
the consignee as bailee, of property of the bailor, 
with authority in the bailee as his agent to sell 
' such property to third persons and with the duty 
to account to him for the proceeds of any such 
sale. On such a sale the title passes, not from 
the consignor to the consignee, as in a contract 
of conditional sale, but from the consignor as 
owner, through the consignee as his agent, to the 
purchaser. In the absence of such a sale the con¬ 
signee may return the property to the consignor 
without liability for the purchase price thereof." 


1 
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Under such an arrangement, as in this case, title is retained by 

the supplier and is not in a person like the respondents. Thus, in the 

! 

cited case, it was held that the creditors of a bankrupt consignee had 

i 

no right to the goods shipped and that the goods had to be returned to 
the shipper. Accord Dry den v. Michigan State Industries, 66 Fed(2d) 
950 (8 Cir., 1933), McCallum v. Bray-Robinson Clothing Co. , 24 Fed 
(2d) 35 (6 Cir., 1928). j 

In the above cases, the issue was whether title was in the supplier 
or in the retailer and in determining that question the courts stated 

that the most important things to determine were (a) the intent of the 

* 

parties, and (b) whether the supplier had control of tl^e items involved. 
Accord Sections 23-1202 and 1203 D.C. Code (1951 edition). 

In the case at Bar these factors, and many others are present, 
and it seems indisputable that title to the memoranda j items is always 
in the supplier and never in respondents. It follows inescapably that 
respondents therefore cannot be held liable for personal property tax 
on said items. 

CONCLUSION j 

It is respectfully submitted that respondents are not liable for 
a personal property tax on items of merchandise forwarded to them 

i 

under memoranda wherein title is expressly retained by the supplier, 
which items are not sold in the District of Columbia by respondents 
but instead returned to the supplier-owner or sent elsewhere by 

j 

respondents pursuant to the owners instructions. 

i 

Respectfully submitted, 

EDGAR J. GOODRICH 

JEROME J. DICK 

GEORGE HERBERT GOODRICH 

607 Ring Building 
Washington 6, D.C. 

* • 

Attorneys for Respondent 

I 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,474 


DISTRICT OF COLUMBIA, 


Petitioner, 


v. 


LAMBERT KING and HARRY BARTZ, t/a 
Bartz & King, a partnership, 

Respondents. 


REPLY BRIEF OF PETITIONER 


Respondents have studiously avoided meeting the points raised by 


petitioner on this appeal. Rule 17 (c) (5) of this Court requires the peti¬ 


tioner to make a concise statement of the case containing all facts material 


to the consideration of the questions presented, with references to the 

' 

transcript or to the printed record. Petitioner complied with this rule. 
Rule 17 (e) (3) authorizes respondents, if they deem it jiecessary to 
correct any inaccuracy or omission in petitioner’s statement of the case, 

. 

to make a counter-statement of the case, but provides that it shall conform 


to the requirements: of paragraph (5) of subdivision (c) oif Rule 17. 


Respondents* counter-statement of the case is not directed to 


correction of any inaccuracies or omissions in petitioner’s statement. 
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j 

j 


V 



In fact, respondents' counter-statement seems directed primarily to a 
repetition (Pet's Br. pp 3-4) of the argument contained in their brief 
(Pet's Br. pp 9-10). 

The Tax Court, in its opinion, stated: 

"The sole question presented is whether merchandise 
delivered to, and held by the petitioners [respondents 
here] under memorandum agreements was properly in¬ 
cludible in their stock in trade, and if net all, whether 
any portion was so includible under the facts as found." 

(J. A. 46-47.) 

Petitioner agrees with this statement by the Tax Court and has set forth 
in some detail in the first argument in its brief the case law and facts 
applicable to the issue. They lead to the inevitable conclusion that the 
merchandise displayed and held for sale in respondents' store was in 
fact respondents' stock in trade (Pet's Br. pp 18-26). Respondents, 
in their brief, have ignored this primary question both as to the facts 
and the law. 

With the bald statement that ownership is a prerequisite to taxa¬ 
tion, respondents have, in similar summary fashion, dismissed peti¬ 
tioner's contentions with regard to the construction of the personal 
property tax law in the District of Columbia. Obviously, this is to 
circumvent the all-inclusive language of Section 47-1203, D. C. Code, 
1951, which requires a return of "* * * all general merchandise or 
stock in trade, owned or held in trust or otherwise, subject to taxation 
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under the provisions of * * *” section 47-1212, D. C. Code, 1951, Supp 
IV, which in turn requires that ’’Dealers in general merchandise of 
every description shall pay * * * on the average stock in trade for the 
preceding year. 

In sum, respondents' position is based entirely upon the case of 

i 

Tumulty v. District of Columbia , 69 App. D. C. 390, 102 F. 2d 254 1 , 
as authority for the proposition that only the owner of personal property 

I 

is subject to tax under the personal property tax law ih the District of 
Columbia. In the Tumulty case, supra, this Court set forth the appli¬ 
cable portions of Title 20, Section 753, D. C. Code (1929 Edition) (now 
Title 47, Section 1203, D. C. Code, 1951 Edition). Tikis Court did not 
in that case even refer to the words ’’stock in trade; owned or held in 

i 

trust or otherwise”. The reason for the absence of such a reference 

is obvious. The personal property there involved was [not stock in 

trade, and this Court did not have before it a case involving a dealer 

in general merchandise. After setting forth the applicable portions of 

the law (at present, Section 47-1203), this Court stated at page 394: 

”* * * this is the only power under the statute for the 
reassessment of personal property except for particular 

_ 

1 The District there confessed error in respect to a lower court judgment 
rendered against the company for taxes on property in 1928 and 1929. 

(p. 396.) The material fact was that the company acquired the property 
subsequent to the date upon which tax liability is fixed. (Note 1, p. 392- 
393). 
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personal property referred to in a later section” (emphasis 
supplied). 

This Court, then, in a footnote, referred to the assessment of "merchan¬ 
dise" in the law (present Section 47-1212). The use of the word "par¬ 
ticular" in the quoted sentence above clearly shows that this Court in 
deciding the Tumulty case, supra, was excluding "merchandise" and the 
portions of the statute applicable thereto. The particular property and 
the portions of the applicable statute excluded from consideration in the 
Tumulty case, supra , are now properly in issue before this Court. When 
Congress used the phrase "owned or held in trust or otherwise" following 
the terms "all general merchandise" or "stock in trade", it expressly 
precluded the argument that general merchandise or stock in trade could 
not be the basis for an assessment against one not the owner thereof. On 

i 

the contrary, it is clear that Congress recognized the practice of certain 
merchants to hold goods in trust, or to hold same, otherwise than as the 
owners thereof. Elementary rules of statutory construction require that 
all of the words of a statute be considered in its construction. To say, 
as respondents do, that general merchandise or stock in trade must be 
owned by a dealer to subject it to taxation under the personal property tax 
law requires that the words following "owned", in the phrase "owned or 
held in trust or otherwise" be ignored and thus rendered completely 


meaningless. 



The reasonableness of a construction can often be tested by con¬ 
sidering the consequences of a different one. District of Columbia v. 
Seven Up, Washington, line ., 93 U. S. App. D. C. 272, 214 F. 2d 197^. 
To follow respondents' construction is to say that a dealer or merchant 
may, by the simple expedient of a contractual arrangement similar to 
the one employed by respondents here, void the plain intendment of the 

I 

j 

District of Columbia personal property tax law. 

Respectfully submitted, 

CHESTER H. GRAY, J 
Corporation Counsel, D. C., 

MILTON D. KORMAN, I 
Principal Assistant Corporation 
Counsel, D. C., 

GEORGE F. DONNELLA, 

Assistant Corporation Counsel, D. C., 
LEO J. EHRIG, JR., 

Assistant Corporation (Counsel, D. C., 
Attorneys for Petitioned, 

District Building, 

Washington 4, D. C. 


! 
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2 Respondents cite the Tf bottling company" cases as authority supporting 
a rule purporting to apply to the personal property tax law in the Dis¬ 
trict. This Court limited the application of its decision in these cases 
to the use tax and expressly excluded questions involved in District 
personal property taxes (Note 16, 93 U. S. App. D. C. 277). 
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